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CHAPTER I - INTRODUCTION 
AN AGE OF AUTOMOBILES AND AUTOMffilT.E ArrTTnraro 
Our subjugation to the luxury and convenience of the modern 
;;futomobile has worked far-reaching changes in our way of life. Social 
Customs, the location and shape of cities, the design of homes, office 
|wildings, shopping areas and recreation centres - indeed, the very 
^itality of the Canadian economy are influenced largely by the omnipresent 
/^itomoblle (1). Unfortunately, this development also generates thousands 
- |f automobile accidents each year which exact a staggering toll in human 
lAfe and suffering. Confronted by the phenomenon of burgeoning automobile 
..Aaerahip, governments at all levels have established programmes of high­
ly improvement, traffic control, driver testing and education, but the 
"wcident £igures continue to mount (2). 
SM the S1X million automobiles registered in Canada travel over fifty 
lion miles each year (3). In Ontario, the most populous province, there 
ill °V6r ^ milli°n automobiles " approximately one vehicle for each 
"88d driVer and one autom°bile for every three residents (4). The total 
^li ^ °f aUt°mobiles and miles driven increases annually (5) yielding a 
^responding growth in the accident figures (6). 
. | Over a quarter of a million accidents are produced each year on 
, #»adian highways in which four thousand people are killed and one hundred 
^fousand injured (7). In 1963 there were 104,919 accidents reported in 
ftario as a result of which 1,421 people died and 47,081 were injured (8). 
' The need to provide the victims and their families with medical, 
'f8pital and rehabiUtation services and subsistence income has led to the 
" Jftablishment of certain reparation machinery. Thousands of Canadians in 
2 - - 3 -
governmpnt- insnranrp and law offices across the land are engaged in assessi THE BACKGROUND OF THE OSGOODE HALL STUDY ON COMPENSATTnN FOR VTCTTMS 
OF AUTOMOBILE ACCIDENTS ~ 
these costs and in providing reimbursement to the injured persons. A good 
number of these costs are easily calculated, some are more difficult to 
assess, but the cost to society is probably immeasurable. This study 
is primarily concerned with the financial costs incurred by the victims 
of automobile accidents and the various methods whereby they secure com­
pensation for these expenses. 
An injured individual may not personally have to bear the entire 
financial brunt of an automobile accident since the machinery of the tort 
system is available to shift the costs incurred to the other party involved 
in the accident. Anyone injured in an automobile accident, or the close 
relatives of anyone killed, may make a tort claim against the other party 
involved in the accident and thereby may recover some or all of his los­
ses (9). The insured person may also be covered by hospital, medical, 
disability or other insurance which will assist him in meeting these expenses. 
Moreover, certain government welfare programmes such as workmen1s compensa­
tion, disability pensions and general welfare assistance, may ease the 
financial strain on those who are injured (10). 
There has been some outcry recently against the present system 
of compensation for victims of automobile accidents (11). Criticism has 
been levelled against the system for its unfairness, since it is said that 
it over-compensates some people while it under-compensates others (12). The 
problem of delay (13), the high cost of administration and the increasing 
insurance premiums are constantly under attack. Critics of the tort system . 
have censured the difficulty of proving fault, the defects in the jury 
system (14), the plight of the gratuitous passengers (15), and other as­
pects of the system. 
On the other hand, the defenders of the present system have been 
equally vociferous (16). They argue that tort law is just in that it forces 
only the negligent drivers to compensate those injured by them. If it were 
otherwise, they say, tort law would not act as an effective deterrent to 
reduce the frequency of accidents. They point out that the problem of delay can 
be minimized by the addition of more judges, courtrooms and skilled negligence 
- 4 -
lawyers. It is also contended that the jury system helps to protect freedom 
that the resolution of these disputes should not be entrusted to government 
bureaucrats. The man who falls in the bathtub or the woman who suffers fro^ 
cancer is as deserving of compensation as is the motor accident victim, 
the advocates of the present system declare, and since the real problem is 
one of poverty and social welfare, society in general should bear the cost 
burden rather than the motorist (17). 
Partly because this debate has generated a great deal of heat 
without very much light, the Legislative Assembly of Ontario adopted a 
resolution on April 5, 1960 for the appointment of a Select Committee of 
the House: 
- 5 -
than we have thus far realized or admitted. It may also be 
as was suggested in the first interim report, that the task* 
of establishing responsibility amid all the complexities of 
today is, quite frequently, an almost impossible burden on 
those who adjudicate cases. It is no longer good enough for 
us to say that all those who are not entitled to indemni­
fication under the traditional fault-liability system - the 
surviving dependents of the negligent party, the negligent 
party himself who may be disabled for life, or the small 
child who dashes in front of an automobile and is permanently 
crippled do not deserve a remedy of some kind for damages. 
The fact of the matter is that they need a remedy (19). 
to examine, investigate, enquiry into, study and report 
on all matters relating to persons who suffer financial 
loss or injury as a result of motor vehicle accidents . . . 
and to make such recommendations as are deemed advisable ... 
Two interim reports were tabled and their recommendations were quickly 
implemented, (18) and in March 1963, the Final Report of the Select Committee 
on Automobile Insurance was tabled in the Legislative Assembly. It came to 
the following conclusions: 
The Committee is, of course, concerned that some forms 
of remedy should be available to all persons injured in 
automobile accidents. This, after all, must be the 
ultimate objective of any automobile insurance system. 
The Committee sees wisdom in the views of certain eminent 
persons who be^lieve that the traditional fault-liability 
system sometimes falls short of providing justice to those 
involved in or affected by automobile accidents. To put 
the problem in its simplest terms, society can no longer 
be entirely satisfied with the idea that fault in every 
accident rests with an individual or individuals and the 
financial consequences, whatever they may be, should there­
fore rest with an individual or individuals. In this auto­
mobile age, society as a whole is perhaps responsible for 
traffic accidents and their consequences to a greater extent 
A remedy was recommended by the Select Committee to supplement 
the present system. In urging a new application of the "accident insurance" 
principle, the Committee suggested that accident insurance coverage be added 
as a mandatory part of all standard automobile policies sold by the insurance 
companies in Ontario. This reform would provide limited benefits for bodily 
injury or death to any occupant of an automobile and for any pedestrians 
struck by that automobile, regardless of proof of fault. Set amounts would 
be paid to the estates of persons killed, and to persons dismembered or who 
lost the sight of one or both eyes (20). Indemnity to the extent of $2,000 
for reasonable expenses incurred for necessary medical, surgical, dental, 
ambulance, hospital (21), professional nursing and funeral expenses (22) 
would be provided. Weekly benefits of $35 would be paid to an employed 
person when totally disabled to a limit of 104 weeks, subject to an extension 
for an additional 104 weeks in a case of total and permanent disability. 
Only where a motorist is driving while unlicensed, while intoxicated or 
while in violation of the Criminal Code would be precluded from recovery, 
but if such driver is killed, his family would not be deprived of compensa­
tion. There would be no interference with the injured person's right to sue 
the person who was at fault for his injury, except that any benefits received 












The Select Committee on Automobile Insurance relied heavily on ^ THE PURPOSE AND SCOPE OF THE STUDY 
submissions made on behalf of the All-Canada Insurance Federation and by ^ Purpose 
a Special Committee of the Law Society of Upper Canada, neither of which The 0sgoQde RaU Sfcudy ̂  ^ ^ 
made a thorough factual analysis of the operation of the present system. „hich prevented an informed assessment of the Ontario system of compensating 
Some accident statistics are collected by the Department of Transport, automobile accident victims (24). Those in charge of the study (25) set 
certain figures are assembled by the insurance industry concerning claims out t0 collect and analy2e statistical data which woul<J illuminate ̂  strength 
and the cost of their settlement and negligence lawyers believe that their and -weaknesses of the present system of loss distribution. A survey was 
experience equips them with an insight into the statistical patterns of designed which would discover the financial costs incurred by injured 
tort compensation, but the fact remains that no complete factual study has individuals and whether they were uncompensated, undercompensated or over-
been made to determine the financial impact on victims of automobile accident compensated for these costs. The project further aimed at describing the 
in Ontario (23). interrelation of the tort, private loss insurance and government reparation 
schemes, the role of lawyers and courts and the attitudes of the injured 
toward the present system. The desirability of any proposed reform of the 3 
Ontario system could then be judged on a solid statistical basis, ' 
This report makes no attempt to determine the causes of automobile c 
3 
accidents. This tantalizing endeavour is left to the engineers, the psycho-
logists, the philosophers and to the lawyers and judges who try automobile 
•H 
accident cases. Neither will this report engage in any debate on the merits ^ 
or demerits of the tort system, or on the strengths and defects of trial by ^ 
I 
judge, jury or administrative tribunals. Nor will there be any consideration 
f 
m this report of the comparative benefits of private or public insurance # 
3 
regimes, the fault system, or any of the other many value issues. In order ) 
. . < 
LO maintain complete objectivity the study staff divorced the statistical 
study being conducted from this sort of emotional discussion. Accordingly, 
this report will refrain from making any recommendations on a future course of 
action. 
- 8 - - 9 -
2* i£2E£ We have now defined wh« statisticians call the "population" or 
In order to utilize most effectively the resources and the time "universe" of the study; aU the individuals injured or kiUed in fche year 
available for the project, the scope of the study was circumscribed in three 1961 as a result of automobile accidents which occurred -n the County of 
different ways. First, the accidents which occurred in the calendar year* York. 
1961 were chosen for investigation. This choice of a complete year ensured 
that any seasonal factors would not distort the findings. By studying ac­
cidents which had transpired between two and one-half and three and one-
half years prior to the survey period of the summer of 1964, virtually all 
of the litigation would be concluded, the danger of interference with 
pending litigation would be avoided and the injuries, rehabilitation and 
personal adjustments would be almost complete. The staff for the study felt 
that, although some people would not be located and some information would 
be forgotten after that length of time, a sufficient number of respondents S 
who retained enough information could be interviewed to make the project 
meaningful. jg 
Second, the study was restricted geographically in that only the ^ 
3 
accidents which occurred in the County of York were studied. To attempt ^ 
an investigation of accidents which occurred throughout Ontario would be 
both costly and time-consuming. By selecting the entire County of York J 
rather than the Municipality of Metropolitan Toronto alone, a sufficient ^ 
number of rural and other non-Toronto urban residents would be included so £ 
9 as to indicate whether there were any marked differences in treatment, > 
necessitating further study. ^ 
Third, the study selected only individuals who suffered personal 
injuries. Since an owner of an automobile who suffers injury often incurs 
property damage to his vehicle as well, these facts could all be gathered at 
the same time without diluting resources. Therefore, some conclusions could 
be drawn about property losses on the basis of a population consisting of 




Since all of the people in the population defined above could 
never be interviewed, the study adopted the sampling procedures devised by 
statisticians in recent years whereby they are able to estimate with great 
accuracy certain conclusions about a population by means of a small random 
sample. 
The random sample for the survey (26) was drawn from the file of 
accident reports collected at the Ontario Department of Transport, Accident 
^v*-si°n (27). This file was both readily available and virtual 
ly complete (28). 
The study staff wished to focus effort on the serious and fatal 
injury cases rather than on the less serious ones (29). However, the vast 
bulk of the injury cases involved only minor bumps, scrapes, bruises, cuts 
and twists. Consequently, the staff of the study decided to sample in 
heavier proportions from the group of serious and fatal cases, which pro­
cedure is termed the "stratified random sample" technique by statisticians. 
In 1961 there were 174 persons fatally injured, 1,283 seriously 
injured and 10,413 who suffered minor injuries in the County of York (30). 
Included in the sample were all of the 174 fatal injury cases, 600 of the 
serious and 400 of the minor, for a total of 1,174 cases (31). Ultimately 
590 interviews were completed, consisting of 57 fatal, 307 serious and 226 
minor cases (32). 
2. Collection of the Data 
The data were collected by means of personal interviews with the 
injured persons themselves or their near relatives (33). Those in charge 
- 11 -
of the study believed that honest and accurate answers would be more 
likely if the interview was conducted in the home of the respondent and 
in easy reach of private records. Telephone and mailed questionnaires, 
although less expensive, have several drawbacks, including lower response 
rates, more incorrect answers, and less personal commitment. 
As interviewers the study relied upon law students (34) exclusively 
since it was felt that only legally trained personnel could understand fully 
the complex situations that would be encountered. Each of the interviewers 
underwent rigorous training sessions which included lectures, demonstrations, 
mock interviews and actual interviews in the field by, and under the super-
vision of, instructors (35). 
The initial contact with the respondents was by letter on Osgoode 
Hall Law School stationery (36). This letter explained the purpose of the 
study, informed the respondents that they had been selected for interview, 
and that they would be telephoned shortly for an appointment and that any 
information divulged would be kept in strictest confidence (37). 
A lengthy and detailed questionnaire was designed, tested in the 
field and re-designed (38). The form of the questionnaire was that of a 
working instrument to assist the interviewer in eliciting the desired information. 
The questionnaire solicited facts about the accident and the injuries resulting, 
the expenses incurred and sources of recovery, if any, the involvement with law 
and litigation, and the attitudes of the respondents (39). The duration of 
tne interviews conducted with this questionnaire varied in length from about 
one-half hour to slightly over one hour. 
During the pilot study it was learned that there were gaps in the 
respondents1 knowledge of the facts needed for analysis. Even the most 









• 13 " 
their legal costs and the extent to which they were involved in court 
E. THE PLAN OF THE REPORT 
proceedings. Because of the unreliability of the information concerning 
these items and because of the high rate of "don't know" responses, it was ^ °PenS With 2 brief glimpse at the total economic los-
decided to consult the original records where necessary. The respondent^8" ̂  t0tal r6COVeries' both from aad non-tort resources in 
asked to sign written authorization to doctors, hospitals and lawyers after ^ " f°UOWed ̂  * dStailed eMmination in Chapter 111 °f 
each interview was completed (Uf\ ws . • ^ k • • a ^ ec0n0mic losses suffered by the people injured in automobile accidents, 
wcic completed {40). Where an action had been instituted 
court records were examined A hi oh A f u ^ Chapter IV describes the pattern of tort recovery and Chapter V explores 
examined, A high degree of accuracy was thus ensured 
though this DrncpH,,r« 1 J the r°le °f the courts and the lawyers in effectuating these tort payments, 
tnougn this procedure involved a substantial increase in the cost of 
assembling the data. Chapter VI is devoted to the non-tort sources of compensation and in 
Chapter VII the combined recovery picture, which includes recovery from 
3* Processing the Data both tort and non-tort regimes, is discussed. The report then presents the 
The raw data on the questionnaires were then prepared for trans- attitudes expressed by the respondents toward the present system in Chapter 
ference onto I.B.M. punch cards by means of an elaborate coding system whidi VHI and ends with a su™>ary and conclusions in Chapter IX. Throughout 
was devised for the purpose. Over 1,000 man hours were spent by the law the entire work numerous charts and tables are utilized to depict the 
student research assistants in this coding operation (41). The information results of vari°us calculations and analyses (46). 
on each questionnaire filled 10 I.B.M. punch cards of 80 columns each, for ^ ̂ eW words caution must be sounded to the reader at this juncture, 
a total number of 5,900 cards (42). The staffs of the Department of Trans- Not aU °f the data Sathered during the study were fully analyzed and described 
port (43), the Department of Highways (44), and the I.B.M. Data Centre (45) tbiS rePort* Some of the data were omitted completely from analysis and 
shared the extensive programming work. By the early spring of 1965, the coo consideration> some were partially assessed and some given a rather full 
had prepared scores of charts ready to be analyzed. treatment. The careful reader may discover that not all of the statistics 
given correspond exactly. For example, since this study rounded all of the 
percentage figures to the nearest tenth of 1%, there are some places where all 
of the percentage figures outlined add up to 100.1%, 100.2%, 99.9% or even 99.8% 
instead of 100.0%. Rather than falsify the figures in order to make them come 
out perfectly, it was decided to ignore these tiny inconsistencies. This 
problem of rounding errors will be seen, as well, in a few of the charts where 
- 14 -
the totals do not balance perfectly. Some small irregularities resulted 
from the use of diffpvc^t-
rerent sample bases for certain statistical estimates ((> CHAPTER I 
, statistical estimates were not done in all cases, nor were conf^. Footnotes 
limits provided m all of the cases in which estimates were done. T7here ̂  Q) See Keats, the Insolent Chariots (1958) for a humourous but incisive 
have been calculated Un - YearS °f °Ur F°rd"- See also' 0,Connell# Taming 
K^o) 9 rootnotes will indicate the statistical variance; the Automobile. 58 Northwestern L. Rev. 299 (1963). 
were done to 90% precision limits; where they have not been ^or sample, in 1931 there were 9,241 reported accidents, in 1941 there 
calculated thp -F - . *er? 18,167 and in 1951 there were 54,920. Statistics supplied by 
> ootnotes will so indicate as well (49). Accident Statistics Branch, Ontario Department of Transport. 
(3) The 1962 figures in the Canada Year Book (1963-64) at p.775 
disclose that 5,774,810 automobiles were registered in Canada which 
number has increased. The mile figure is an estimate based on the 
Ontario Calculations, infra. 
(4) In 1963 there were 2,552,803 drivers licensed and 2,262,826 vehicles 
registered. 
(5) For example, in 1931 there were 562, 216 vehicles registered which 
drove over 3 billion miles; in 1941p there were 739,194 vehicles 
which drove nearly 5 billion miles and by 1951 there were 1,205,098 
vehicles which drove almost 9 billion miles. ' 
(6) Supra note 2. 
(7) In 1961, 266,687 accidents killed 3,426 and injured 99,263. See 
Canada Year Book (1963-64) at p.782. 
(8) Accident Facts (1963) at p.25 (a publication of the Ontario Department 
of Transport). 
(9) For a more detailed description of the tort system see infra Chapter IV. 
(10) For a more detailed description of the social welfare system of Ontario 
see infra Chapter VI. ' 
(11) Most eloquent of these critiques is Ehrenzweig, Full Aid Insurance for 
the Traffic Victim (1954). See also Green, Traffic Victims: Tort Law 
and Insurance (1958); Keeton and O'Connell, Basic Protection for the 
Accident Victim (1965) summarized in 78 Harv. L. Rev. 329 (1964). 
(12) Morris and Paul, The Financial Impact of Automobile Accidents. 110 U. Pa. 
L. Rev. 913 (1962); Conard, Morgan and Others, Automobile Accident Costs 
and Payments (1965). "" 
(13) Zeisel, Kalven, Bucholz, Delay in Court (1961); Remarks of G.A. Gale 
C.J.H.C. 1965. 
(14) See supra note 11; see also Wright, Remarks reported in Toronto Globe 
and Mail, March 15, 1962; McRuer, C.J.H.C. (as he then was) Remarks 
reported in Toronto Daily Star, 1962. 
Coininent (1945) 23 Can. Bar Rev. 344; Morton, Comment, 
R 9o/ jn/-,Bar Rev* and my articles at (1962) 40 Can. Bar 
Rev. 284 and (1963) 41 Can. Bar Rev. 393. 
(16) The ®ost intelligent of the recent literature is Kalven and Blum, 
C—^Lerspectivpg on a priyat-P Law Problem - Auto Compensation Plane fiQcc\"—r ,J UIX a fqv te a  frooi  - t  L sat 
oTl 5)' also foand in 31 U. of Chi. L. Rev. 641 (1964); See als, 
e' Motorists' Compensation Board. (1962) 5 Can. Bar J, 3; 
(17) Ibid. 
Judg^nt^und0!1"^ Th" the. comPlete re-organization of the old Unsa;, 
to $35 nnn • 1° • raisins of the lowest insurance limits permissij 
compulsory Alth°Ugh in the°ry liabili^ insurance is net 
Accident nV p W^° *** unlnsured must pay $20 into the Motor Vehiit 
See Motor VehTSl ? which device has resulted in over 97% coverage. 
Mot°r Vehlde Accident Claims Act, s.o. 1961-62, c. 84. 
atepf9-10.R2P°rt °f ^ Select Committee on Automobile Insurance (1963, 
(20) Amounts would range up to $10,000 cash. See Final Report, ibid. 
(21> C^Liss^on. °V6r the am°UntS paid by che Ontario Hospital Services 
(22) Up to $350 in addition to the $2,000. 
<23> !ndhNef£rk d°ndUCted recently in Michigan, Pennsylvania 
(1965)* Conard Thp pnar ,.et Aut°mobile Accident Costs and Paymec: 
' fCOn°m,C Trr^ nf Automobl 1 p Tn -jn-r-i gc » mH 
Accidents llO H P f a"d Pa"l, The Ftencial Impact ofA^nhlh 
Conseauences of ; a* ^ 913 (19??)= Adams- Economic-FinancirT~ 
AiiidLuL, (19^^) iS!nfl "1U^les Sustained in 19S3 Philadelphia Autoa: 
61 Colum L Roy' l £hanin and Mark, Accidents. Money and the L; 
study of'th; Saskatchewan schemf.' AdamS " COmpletin3 an ^tensive 
(24> b^thfontari3 by substantial financial assistance previa 
indidi^^M r!eP^?VTransport. The officials of the departme,; 
and cooperative." * ' " ' Plllsrem' Bel1 and Cooke were most help;. 
(25> o/weste'r^nlf ^ u*™* ^T^1' n°W pr°fessor °f la» at the Univers: 
of Western Ontario, who acted as Assistant to the Director of the Study. 
<26> of'tL tlTassistance °f ^s. Pat Whitty and Mr. Brian Nf 
ooe a i-„ rnJ °i T"nsp0rt> Were in cbar8e of this aspect of the 
valuable advice °f ^ Dniversity of Toronto provided 
(27) Major E. J. Hughes, of the Accident Statistics Division, did yeoman 
work in extracting the accident reports from the files and in offering 
much in the way of explanation and advice. 
(28) All accidents involving personal injury or property damage apparently 
exceeding $100 must be reported to the police in Ontario, see Highway 
Taffic Act, R.S.O. 1960, c.172, s.143(1). 
(29) The experience of the University of Pennsylvania study forwarned us 
of the danger of devoting too much effort to the study of trivial 
injuries. 
(30) The accident records of the Department of Transport contain a description 
of the injuries received. They are collected in twelve different 
categories as follows: 
1. 













Concussion of brain 
Severe general shock with bruises and cuts 
Slight shock and shake-up 
Internal injuries 
Other injuries (sprains, dislocations, wrenches, etc.) 




The "fatal" accidents were defined as done by the Department. The "serious" 
injury stratum was defined as categories 1,2,3,4, and 7 since severe 
financial losses and permanent disability were more likely to be encountered 
nere. It was felt that an initial survey as done in the Michigan Study 
was not necessary where the nature of the injury is spelled out, as in 
Ontario. On the whole this estimate was well borne out, although a few 
respondents in the serious category suffered only small economic losses. 
The minor" injury stratum comprised the balance of the injury cases 
categories 5,6,7,8,9,10,11 and 12, even though, as expected, a few of 
these respondents had substantial losses. By and large, these individuals 
suffered only small financial losses. 
(31) The statistical advisers felt that since the fatal and serious strata would 
have the wider loss and recovery fluctuations, samples of larger proportions 
were required. The fact that we would be able to locate and interview 
ultimately only about one-half of the respondents, influenced this decision 
as well. 
(32) Five questionnaires were discarded as containing insufficient information: 
590 fata1' tWO serious and two minor, and were not counted in the total of 
(33) In the cases of fatal accidents and injuries to children under 18 years 
of age at the time of the accident, interviews were conducted with near 
relations. 
9 s * < 
(34) B. Appiebaum B r,1(,ai 
E. Merkur H Rai ^ man> J- Freyseng, A. Glasner, W. Hob sen, B,j, 
School, Toronto S°™ers, L. Weisdorf, all of Osgoode Hall^J. D. Arnup, Q.C., the Treasurer of the Law Society of Uoper Canada-
W. C G. Howland, Q.C., the Chairman of the Legal Education Committee: 
(35) The study was fortuna^ • ^ $' °f °S8°°de HaU LaW Schooli R. H. Humphreys 
Mr. Arthur Rabel * . ln avinS as a consultant during thxs peri i ;  and Mr- H- M- Davies of the Department of Transport; E. H. S. Piper Q.C. 
Morris and Paul T?\' thS PhiladelPhia Bar> ^ho bad assisted Profe;;  Professors A- F- Conard and J. N. Morgan of the University of Michigan-
n tne University of Pennsylvania study, supra, nctE Professors John Adams and Wayne Snider of Temple University and Professor 
(36) Appendix I is a Clarence Morris of the University of Pennsylvania, 
modifications t<a~°Py 5he standard letter which was used. Sli^ 
"e ma e *-n the cases of children or fatal accident? 
Much was sleanp-ift-^ • 
in their studies pS1p r letters used bY Professors Conard andv ;. 
(37) 
(38) 
m P 7 iCLUCi5 u °y -ror u < 
Toronto offered Li Lucas and Jenkins of the University^ 
uable criticism and advice. 
Michigan' Pennsvh^ Prov-^ed by the questionnaires used previously 
consul s LT!ylVania and Temple. Professors Lucas anc sulted and a sizaM e P le- r f r  s d Jenkins 
officials who Hprfl  e  group of lawyers, insurance men and govern^ 
many valuable su^Jf* raftS °f the <luesti°nnaire for comments^; many valuable suggestions. 
slightly modifier]CfPy °f ^ ̂ uestionnaire used in the jnjury cas 
modlfled form was used in the fatal anoint- ,LL 
(40) 
i  t e f t l accident cases. 
signatures or^^ofatainin^rh6 encouilErfd either in securing the 
lawyers. ^ cooperation of hospitals, doctors ard 
<41> named L" I"6i ' In 
procedure. i00tnote 34, A. Price and A. Pollack assisted in this 
the effective tandDwillingnsupervision°of M?rPJamiIsonheSe CardS> UIE 
Mr* Frank was an enthusiastic adviser. 
(44) Mr. John Trebalco was of great assistance in this endeavour. 
(45> patience Ss^SjS.'^ ^ KiCinSkl> Wh°Se ski11 aE 
(46> SLr^s°rtLm aCheMrfi l ly tyP6d ty MiSS Rita Smith> wh° ^ok over Gillian Miller as secretary to the study. 
(4?) b6CaUSe °f the exi"ence of a number of "don't know" 
(48> bi^rofeLor's''0116 rdSr ®uPervision Mr. Martin Kramer, assiste; by Professor Srivastava, both of the University of Toronto. 
(49> ma^sfrfr^1/0^' a6rry Herman ' °f 0akland> California, who read ths manuscript and offered many valuable criticisms and suggestions; 
APPENDIX 1 
OSGOODE HALL LAW SCHOOL 
OSGOODE HALL 
TORONTO 1 , CANADA 
Dear Sir or Madam: 
Ontario Automobile ACCIMP "otlced in the newspaper, we are doing a study0 
The purpose of the studv ? S. ch res"lted in personal injuries in 1961, 
accidents and how these S asce*"tain the costs which result from these 
considered by the Provin^°St* ^e flndlnSs of this study will be 
compensation for persons ^f1"10 in deciding whether our system of 
jured in automobile accidents should be changed, 
at random to give sevfral hundred people who have been selected 
One of our research *««f!fenta Y® cross-section of the individuals affects 
weeks to arrange an int-o ants will get in touch with you within the next f; 
of questions about the effect inteyvlew 1,7111 be concerned with a mink 
statistical accuracy of our fin°^ °n y°U and your family• ^ 
and other people selectPd T +  • ?S depend upon the response of yourss 
whether ynnv inlurv mr " j is important to us to talk to all of you, 
appreciated and will assist ua^in^81^^' co~°Peration w±n be Sreati 
social importance. study which we believe is of profound 
confidence. jr ^ lT^p'°n wblcb y°u Slv® will be treated with the strictest 
S overall statistical the anSWers of others like you to give 
but neither your name n!!° of,the of personal injury accidentf, 
your individual answers will be disclosed to anyoif 
Professor Allen M °'^er ?uest*ons out the study, please telephone 
School, the telShonf ^ ™ ̂  
"  - " »  
Yours very truly, 
Ha Allan Leal, Dean, 
Osgoode Hall Law School. 
OSGOODE HALL STUDY OW COMPENSATION PRE vTCTIMs OF AnTOH^HE ACCTDBHTS 
INJURED PERSON QUESTIONNAIRE 
Questionnaire No. 
Victim No. ______ 
!• INJURED PERSON AND ACCIDENT INFORMATION 
the accident'and °ab ou. ^WOuld Uk® to ask V°" general questions about accident and about the person who was injured in it: 
(a) Name of Injured Person __ 
(b) Address 
/P\ Toionhonn /J\ o , Metro Other Rural Other (c) Telephone (d) Sex (e)Age Urban 
M F Ont. 
(f) What was your occupation at the time of the accident? 
(g) Person(s) Interviewed 
^ame. , ^Address _ 
Name __ Address «jei_ 
(h) What is your relation to I.P. 
spouse child parent other no 
(i) Date of Accident rel» rel. 
(j) Place of Accident (Highway or Street) 
Municipality 
Metro Other Rural 401 '5 
/i \ rtt_ - Urban (k) What type of accident was it? i*J 
i) 2 or more motor vehicles 
ii) Pedestrian and motor vehicle V} 
iii) Motor vehicle and street car, train, motorcycle, etc. ^ 
iv) Motor vehicle and bicycle 3 
v) Fixed object or non-collision ~ 
vi) Other, specify __ ^ 
* 
I (1) Into which of the following categories did the Injured Person fall? Was he a: 
Driver Pedes. Pass. Bicyclist Other 
(m) (If a passenger) What was your relation to the driver? 
child spouse other friend pass. car pool other 
rel. for comp. 
De tai1s 
(n) How many other people were injured in the accident? 
(o) Were they in your car, the other car or what? 
(p) Were any of them related to you? 
i « 
(q) How badly injured were they? 
I. P. Questionnaire - 2 -
2* *WJURIES. MRDTCAL UtEAIHEHT AMI EFFECT ON FAMILY 
nodical treat^nj "°*}ld, like to ««k a few questions about your injuries, 
nodical treatment and the effect of this on your family. 
(a) What were the nature of your physical injuries? (Probe *) 
1) fatal 
ii) fractured skull 
Hi) fractured spine 
iv) other fracture (give details) 
v) loss of limb (specify) 
* vi) concussion (describe) 
*vii) internal injuries (specify)^ 
*viii) whiplash (describe) 
* ix) cuts, bruises, shock 
* x) other, (specify) 
(b) i) Were you taken to the hospital after the accident? 
ii) Which one? 6̂S n° 
iii) How many days did you spend in the hospital? 
iv) We may wish to contact the hospital to complete our statistical 
records. Do you mind if we do? 
may contact objects 
(c) i) Were you treated by a doctor as a result of the accident? 
ii) Which one? Name_ ^Address *** U° 
iii) Any other? Name Address 
iv) How long (in weeks) were you under his care? 
v) How many times did he see you with relation to your injuries? 
vi) We may wish to contact your doctor to complete our statistical 
records. Is that all right? _________ 
may contact objects 
(d) i) Was there any pain as a result of your injury? 
no slight severe 
ii) How long did the pain continue? _____ 
in weeks still suffering 
iii) Has there been any permanent impairment as a result of the 
accident? (specify) 
iv) Does this disability affect your work? (specify) 
1. P. Questionnaire - 3 -
2. (cont'd) INJURIES. MEDICAL TREATMENT AND EFFECT ON FAMILY 
(e) I) Were you confined to your home after the accident? 
ii) How many days? _____ ĜS D° 
iii) How long was it before you were able to return to work<school)? 
iv) How long was it before you were completely able to do your 
^ normal routine? 
i) In what range would you place your gross earnings per year at the time 
or accident? 
days 
A. Under $1,000. 
B. 1,000. 2,000. 
C. 2,000. 3,000. 
D. 3,000. 4,000. 
E. 4,000. 5,000. 
F. 5,000. 7,000. 
G. 7,000. 10,000. 
H. Over 10,000. 
ii) (If Respondent is not the chief supporter of family) In what range would 
you place the gross annual earnings of the chief supporter in your 
family at the time of accident? 
A. Under - $1,000. 
B. 1,000. - 2,000. 
C. 2,000. - 3,000. 
D. 3,000. - 4,000. 
E. 4,000. - 5,000. 
F• 5,000. - 7,000. 
G. 7,000. - 10,000. 
H. Over - 10,000. 
v) In what range would you place your gross earnings per year at the 
present time? 
(g) What was the effect of all this on your family? (Probe *) ' 
i) Did you have to move? 
ii) Did a child leave school (or delay schooling)? 
iii) Did your wife go to work? 
* iv) Did you have to sell any property? 
* v) Did you borrow money? ______________ 
I 
5 
(g) i) After the accident did you go back to the same kind of job that you 2l 
had before? (Describe new job) i 5 
yes no " """"" 
ii) If not, was any retraining necessary? 
yes no 
iii) Was your present income affected by the accident? 
yes no _ 
f^i 
iv) (If yes) In what way? 
A. Under - $1,000. ^ 
B. 1,000. - 2,000. 98 
C. 2,000. - 3,000. $ 
D. 3,000. - 4.000. 9 
E. 4,000. - 5.000. t 
F. 5,000. - 7,000. ^ 
G. 7,000. - 10,000. 
H. Over - 10,000. 
* vi) 
*vii) 
Did you have to accept financial assistance? 
Other, specify __________________ 
I.P. Questionnaire 
4 -
3. INSURANCE INFORMATTnw 
like to ask a few questions about insurance coverage. 
(a) At the time of the acririon*-
the following things? * y<>U covered insurance for any of 
i) Collision 
yes no Deductible amount 
ii) Public Liability 
iii) Comprehensive 
iv) Medical payments coverage 
v) P.S.I., etc. 
vi) O.H.S.C. , etc. 
vii) Life Insurance 
viii) Accident & Sickness Insurance 
ix) Disability Insurance 
x) Other, specify 
yes no 
yes no 






(b) By what insurance are you now covered? 
i) Collision 
yes no Deductible amount 
ii) Public Liability 
iii) Comprehensive 
iv) Medical payments coverage 
v) P.S.I.f etc. 
vi) O.H.S.C., etc. 
vii) Life Insurance 
viii) Accident & Sickness Insurance 
ix) Disability Insurance 
x) Other, specify 
yes. no 
ye 8 no 




I. P, Questionnaire - 5 -
4. ECONOMIC LOSSES AND RECOVERIES FROM OWN INSURANCE, GOVERNMENT AND OTHER NON-
LITIGATION SOURCES * WUK 
I would now 
the help that you may 
the other person) and 
Losses 
(a) 
Hospital (inc. x-ray, 
nursing homes, etc. 
like to run over your expenses as a result of the accident 
have received in meeting these expenses (other than from 
tbe lenRth of time that passed before you received the help. 
Time (in weeks) 











Income Loss to date 





































I* P« Questionnaire 
• o -
4. (cont d) ECONOMIC LOSSES AND RECOVERIES FROM OWN INSURANCE. ETC. 
Losses * _ Time (in weeks) 
Amounts Recoveries Amounts after exp. incurred 
(f) Other Expense 
•—* - Other Receipts 
Ambulance p . /TT , 
_ Employer (Voluntary 
Taxis Relatives 
Housekeeper Frier.de 
Other property 0ther 
Other 
Total Expenses Total Own Ins. Gov't Other 
Total non-litigation recovery 
(g) o you think that you will have any other expenses in the future? 
Future Losses 
Income 
Hospital & Medical ^ 
Other 
TOTAL 






(i) (Do not write in this space.) 
(Estimate of General Damages, including pain and suffering 
I. P. Questionnaire 7 
5. TORT RECOVERY AND LTTTfiATTON 
*1* interested in the help and advice that people get after an 
accident and whether they make a claim against the other party. 
(a) Did you make any claim against the other person(s) in the accident or 
against his insurer? 
yes no 
(b) (If not) Why not? 
(c) Did you consult a lawyer to help you? 
yes 
Name 
(d) (If not) Why not? 
(e) (If yes) How long after the accident? _(in weeks) 




(g) (If not) Why not? 
(h) If yes) When? 
(i) We may want to contact your lawyer for further statistics. Would you mind 
if we did this? ___________ ________ 
may contact objects 
(j) Did you actually receive anything by way of settlement from the other person 
or his insurer? _____ 
yes no 
(k) (If no) Why do you think that you received nothing in settlement? 
(1) (If yes) I'd like to find out something about the settlement. How much were 
the total legal expenses and court costs? 
(m) How much did you actually recover after legal fees, and how long after the 
afccideut did you recover it? 
i) from the other person's insurer $ 
ii) from the other person himself $ 
iii) from the Unsatisfied Judgment 
Fund $ 
iv) Other, specify 













(oy i) Was there agreement as to the percentage of fault on your part and on 
the part of the other person? ____ 
yes no d.k. 
ii) (If yes) Claimant 7. Other person % 
(p) Did you have to pay back anything from the amount you recovered? 
I* P. Questionnaire _ g 
5. (cont'd) TORT RECOVERY Aim t.tttoatt/w 
(q) How did you spend the balance of the amount you recovered? 
(r) i) In-order to recover this amount, did your lawyer have to start a court 
(If yes) How long after the accident? months yes no 
iii) (If yes) Which court? _____ 
(s) Was a Statement of Claim filed? 
(t) Was a Statement of Defence filed? 
(u) Was the case set down for trial? 
(v) Was it set down for a jury trial or a trial by a judge alone? 
jury judge 
(w) Did you attend an examination for discovery? When? 
yes no 
(x) Did the case go to trial? when? 
yes no 
(y) With a jury? or judge alone? 
(2) Was the trial completed? when? 
yes no 
(aa) With a jury? or judge alone? 
(bb) What was the result of the trial? 
i) Assessment of damages 
ii) Case dismissed 
iii) Judgment for the claimant in full 
iv) Apportionment of fault % % 
claimant other person 
(cc) Was there an appeal? 
yes no 
(dd) What was the result? 
aff'd rev'd new trial ordered other 
(ee) What was the ultimate result? 
(ff) Did anyone start a court case against you? 
yes no 







I, P. Questionnaire . 9 . 
6. AralUbfeS 
Finally, I would like to find out how you feel about your experience 
as a result of the accident. 
(a) How do you feel generally about the medical treatment that you received 
after the accident? __ 
very good good poor very poor 
Why? 
(b) (Ask only if claim made against other person) 
How do you feel about the amount of money that you received from the other 
person or his insurer? 
generous fair unfair very unfair 
Why? 
(c) (Ask only if claim made against other person or insurer) 
How do you feel about the length of time it took to dispose of your claim? 
very prompt prompt slow very slow 
Why? 
(d) With which of the sources from which you received payment were you the 
most satisfied? 
Why? 
(e) With which of the sources from which you received payment (or from which ^ 




(f) (Ask only if lawyer consulted) 
How do you feel about the treatment you received from your lawyer? ^ 
N 
* 
very good good poor very poor 
Why? 
(g) (Ask only if lawyer consulted) 
How do you feel about the cost of the legal services that you had? 5 
5 
Why? * 
high fair quite low ^ 
(h) (Ask only if involved in an actual trial) ^ 
How do you feel about your trial generally? 
very good good unfair very unfair 
Why? _ 
(i) Do you think that a person injured in an automobile accident should be 
compensated only if he is able to prove that the other person is at fault? 
Why? 
yes no d.k. ~ 
(j) Do you think that a person injured in an automobile accident should be paid 
only for his actual expenses, such as medical expense and lost income, or 
should he also get something for his pain and suffering? ___ 
only pain d.k. 
exp. 
Why? 
Questionnaire - 10 -
6. (cont'd) ATTITUDES 
(k) Do you think that automobile accident cases ought to be tried by a judge 
and jury, by a judge alone, or in some other way? 
judge jury other, specify d.k. 
Why? 
(1) Would you favour an automobile accident compensation system of this type: 
special kind of insurance would be sold along with all automobile 
ia£iUty Policies. It would provide limited benefits for actual expenses, 
such as medical and hospital expenses and loss of income, to everyone who 
was injured in an automobile accident, regardless of fault. However, the 
injured person would still be allowed to sue in the courts if he could 
prove that the other person was at fault? 
(If asked: It would cost something extra, 
private insurance companies would operate 
it, there would be a deduction from the 
trial recovery of the amount recovered under 
this system.) 
(m) Can you think of anything else that should be done to make things easier 
for people who are hurt in automobile accidents in the future? 
7. CLERICAL 
(Hand authorization to be signed) 
(a) Would you mind signing these slips so that we may give them to your doctor, 
lawyer or hospital if it is necessary to contact them? 
agrees refuses 
(b) Date completed 
(c) If incomplete, state why 
(d) Signature of Interviewer 




I hereby authorize and direct you to give to the Osgoode Hall 
Study on Compensation for Victims of Automobile Accidents any reports 
or information which may be requested, and this shall be your good and 






I hereby authorize and direct you to give to the Osgoode Hall 
Study on Compensation for Victims of Automobile Accidents any reports 
or information which may be requested, and this shall be your good and ' tjjj^ 











I hereby authorize and direct you to give to the Osgoode Hall 
Study on Compensation for Victims of Automobile Accidents any reports 
or information which may be requested, and this shall be your good and 
sufficient authority for so doing. 
CHAPTER II - TOTAL OF ECONOMIC LOSSES 
AND TOTAL RECOVERIES 
A, Estimated Total Losses in the Universe 
The magnitude of this problem of economic losses and compen­
sation is awesome* In the County of York in 1961 the total estimated 
economic losses were $14,437,000. (1) Only the hard core financial 
losses are included* This amount does not include any amount for 
pain suffering at all* Across the province the losses would amount 
to between 40 and 50 million dollars per annum* Adding to the gravity 
of the situation is the fact that these amounts climb each year as 
the number of automobiles increases, as the number of miles driven 
increases, and as the cost of services increases* 
B. Estimated Total Tort Recovery in the Universe 
The estimate of the total amount recovered from the other 
person, his insurer or the Unsatisfied Judgment Fund was $3,347,000. (2) 
or 37.2% of the total economic losses* It must be pointed out, however, 
that this does not mean that each individual who suffered loss received 
in tort recovery 37*2% of his loss. Nothing could be further from the 
truth. The majority of the injured people received nothing at all from 
the other person, many received varying portions of what they lost, and 
a fair number received more than their actual economic loss* This situation 
arises from the fact that there are many people who are unable to establish 
that another person negligently caused or contributed to their loss* On 
the other hand, there are many people who recover more money than they 
have lost* One explanation is that they may have recovered an amount 
for pain and suffering from another person in addition to their economic 
losses* Some people may recover the same loss from several different 
sources. The law does not allow a defendant to pay less merely because 
the plaintiff has insured himself* (3) 
a 
3 
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0. Estimated Total Non-Tort Recovery in the Universe 
In addition to the tort recovery the injured people recovered 
from various other sources. It is easy for lawyers to ignore these 
sources in cor idering this problem, but they play a significant role 
in the overall condensation picture. These sources include private 
insurance such as hospital, medical, collision, disability or life 
insurance and others. They include various government welfare programmes 
such as general welfare assistance, workmen's compensation, disability 
benefits and others. They also include other sources such as medical 
payments coverage, voluntary and contractual employer's payments of lost 
wages, assistance from relatives and waiver of accounts and other such 
sources. 
The total amount recovered from non-tort sources by all the 
injured people in the County of York in 1961 is estimated at $3,347,000 (4) 
or 23.2% of the total losses suffered. Again it cannot be assumed that 
all of the injured individuals receive about one-fourth of their losses 
from this type of source. Many are fully or almost fully compensated 
from these sources alone. Many receive nothing at all and, of course, 
there are many who receive a portion of their losses only. 
D. Estimated Combined Total of Tort Recovery plus Non-Tort Recovery 
in the Universe 
By adding the estimated amount of tort recovery to the estimated 
amount of non-tort recovery secured by all of the injured in York County 
(5) 
in 1961, we get $8,702,000/or 60.47o of the total estimated losses of 
$14,437,000. Again, one must be cautioned against believing that these 
totals and averages reflect the position of the typical individuals 
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involved. These figures are given solely to enable one to see the entire 
scope of the problem in perspective* 
Comparison of Percentages of Total Recoveries to Economic Losses 
According to Type of Injuries 
By examining the table, one may be disturbed to find that on 
the whole the people with minor injuries seem to be better looked after 
than the seriously injured. The families of the fatally injured, who 
may need aid the most, receive the smallest proportion of their losses 
from each source and from the combined sources. 
All of the people with minor injuries in the universe recovered 
$3,259,000 from the various tort sources or 71.8% of their total losses. (6) 
In addition, these people recovered $1,484,000 from non-tort sources (7) 
or 32.7% of their total losses. The combined total of recovery from 
both tort and non-tort sources in the minor cases was estimated at 
$4,743,000 or 104.5% of the total losses. (8) 
In the serious injury cases, the total recoveries from all 
sources are lower. An amount of $1,981,000 was recovered from tort 
sources. (9) This amounts to 45.6% of the loss. Total recoveries 
from non-tort sources came to $1,230,000 (10) or 28.3% of the losses. 
The combined total of recovery from both major sources totalled $3,212,000 
or 74% of the losses. (11) 
In the fatal cases the recovery percentages are far smdler. 
Only $115,000 or 2.1% of the losses was recovered through the tort 
system (12) and $632,000 (13) or 11.4% of the losses was recovered 
through the other compensation regimes. The total recovery from both 
sources amounted to $747,000 or 13.4% of the economic losses. (14) 
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In conclusion, the total recovery percentages are higher 
in the less serious cases and lower in the more serious cases. This 
pattern holds true both in the tort system and the non-tort system. 
These disparities are much sharper in the tort system where the percent­
ages of total recoveries fluctuate more widely that they do in the non-
tort recoveries. These figures provide only an overall glimpse at the 
recovery pattern, but they serve as a preview of the uneven recovery 
picture that will unfold. 
FOOTNOTES - CHAPTER II 
(1) Variances +2,190,000, confidence limit 90%. This means that there 
is a 90% chance that the actual figures, if assembled, would fall 
within $2,190,000 more or less than the estimated amount of 
$14,437,000. Hereafter confidence limits are 90% unless other-
wise indicated. 
(2) No confidence limits given. 
(3) See generally, Fleming, Torts. (3d Ed. 1965) at p. 217 
(4) +502,000. 
(5) No confidence limits given. 
(6) No confidence limits given. 
(7) +99,000. 
(8) No confidence limits given. 
(9) No confidence limits given. 
(10) +266,000. 
(11) No confidence limits given. 
(12) No confidence limits given. 
(13) +229,000. 











CHAPTER III - THE ECONOMIC LOSSES 
A. Method of Calculating Losses 
1. General 
There are two general kinds of losses suffered by people as a 
result of being injured in an automobile accident. The first kind of loss 
is financial or "economic loss", which includes doctor and hospital 
expenses, automobile repairs and income losses, both present and 
future. The other kind of loss is mental or "psychic loss". These 
losses include pain and suffering, mental suffering because of the 
loss of a close relative, loss of enjoyment of life, and the like. (1) 
This study is primarily engaged in calculating "economic losses" 
rather than "psychic losses". These latter types of losses are measured 
by a judge or jury in the trial of motor vehicle actions, but they are 
difficult to assess with accuracy in abstracto. An attempt has been 
made, however, to estimate the amount of general damages that would 
have been awarded in a number of the serious injury cases. Some 
comparisons have been done upon these figures. 
The economic losses that were calculated were losses to the 
individual rather than losses to the family unit, or losses to society. Losses 
to the family would have been a meaningful object for study. However, it 
would have been more complicated and it would not have reflected as 
clearly the position of the individual who is injured. It may have dis­
torted to some degree the loss suffered by unmarried persons, whose 
financial problems are often greater because there are no children 
and no wives to share the cost burden of an accident. In any event, 
some analysis of the impact on the family crept into the study. Specific 
questions were asked about the necessity for wives or children to go to 
work and whether any family property had to be sold as a result of the 
accident. Similarly, in cases of injuries to wives or children, bills 
incurred by the fathers on their behalf were considered as losses to the 
children or wives. Insurance payments provided by the fathers1 insurance 
companies to them was included as insurance recovery by the children 
or wives. In other words, our guideline for the determination of the 
economic losses of women and children was the costs arising as a result 
of injury to a child or wife and any payments recovered for those losses by 
the family. In fatal accident cases, loss to the family also crept in. 
In theee cases, in addition to the above items of loss, the costs of 
burial and future income losses were calculated as if these were losses to 
the individual who was killed. 
The loss to society as a result of a motor vehicle accident is 
certainly worthy of study. The societal loss as a result of the death 
or total disability of a young doctor or businessman may very well be 
measurable by economists. But it was felt that this task could not be 
undertaken effectively in this investigation. This study was directed 
more to the plight of the individual who is injured in an accident. 
Other studies have attempted to measure the total losses arising 
out of an accident to all the individuals involved in it. (2) Data have 
been gathered from all of the people involved in each accident to give a 
more complete picture of the effect of the accident. This procedure adds 
complexity to the statistics. It also creates problems where one of the 
participants in an accident cannot be located. 
An "economic loss" may be suffered even though the victim is not 
out-of-pocket as a result thereof. For example, Mr. Jones is hospitalized 
for two days and incurs an expense of $50 as a result. He is covered by 
the Ontario Hospital Services Commission which pays the entire $50 to 
the hospital on his behalf. Although the injured person has not been 
required to part with any of his own money, according to the method 
adopted by this study he has still suffered an economic loss of 
$50.00. He has also had a recovery of $50.00. It was believed that 
this technique would give a more accurate reflection of the various 
expenses incurred as a result of an automobile accident and of the 
various sources which assist in the payment of these expenses. 
2. Economic Losses 
(a) Present Economic Losses 
"Economic losses" were divided into "present economic losses" 
and future economic losses." "Present economic losses" were those 
expenses or losses incurred up until the date of the interview. Where 
possible, present economic losses were assessed as a court would assess 
them. Where a choice had to be made we took the most conservative figures 
of the alternatives available. Hospital expenses, the cost of X-rays and j 
ing home expenses were included under the heading of "hospital losses". 
Doctor bills, private nurses' bills and the cost of physical therapy 
were entitled "medical expenses". "Drugs and equipment expenses" were 
handled separately in order to analyse medical and hospital costs 
apart from these two items. "Damage to the automobile" was included 
as an expense where the injured person was the owner of the motor 
vehicle or where the cost of its repair was borne by him. Thus, if 
an injured husband was joint owner of the motor vehicle with his wife 
and the husband or his collision insurance paid the cost of repairs, 
this expense would be included as his expense in full. If, however, the 
wife had been the owner of the motor vehicle herself, there would be no 
"damage to automobile" amount entered in the total losses suffered by the 
injured husband. Where the motor vehicle was a total loss, the amount 
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Paid by the insurer, plus the deductible amount was taken as the value 
of the loss. In one or two instances the Canadian Red Book had to be 
utilized to estimate the value of a demolished motor vehicle that had 
been uninsured. (3) Under "Other Expenses" were included costs in­
curred for ambulance service, taxi-cab fares, housekeepers, loss or 
damage to personal property and any other item of loss. In the fatal 
accident cases the costs of funeral and burial, including the price of 
the burial plot, (4) were added to the expenses incurred as a result of 
the accident. Also added under other expenses were the legal fees in­
curred for the administration of the estate, but legal fees incurred to 
prosecute a claim were not included here. 
"Income Loss" was the most important type of loss and the most 
difficult to measure. The study staff included the loss of income from 
the date of the accident until the date of the interview. If the 
injured person had already returned to work at the time of the inter­
view, little difficulty arose. However, if he had been killed or 
permanently disabled, income loss continued to mount up to the date of 
interview and beyond. Because the respondents were injured on dif­
ferent dates throughout 1961 there was no common period over which each 
of them incurred loss. The staff for the study, after considering 
various alternatives, decided that nothing could be done to remedy any 
slight imperfections that might result from tabulating the amount of 
wages lost from the date of the accident to the interview date as 
present income loss. 
Another problem with regard to income loss was the question 
of calculating income loss of a housewife or an unemployed person 
or a young person not yet in the work force at the time of the accident. 
A simple solution was adopted. Where there was no salary being earned 
by the injured person at the time of the accident, no loss of income 
figures would be included for the injured person. Potential salary which 
might have been earned was not calculated as an economic loss. The 
portion of the lost income destined for the Department of National 
Revenue was not deducted from the income loss figures. In the case 
of a fatal accident, the salary that the deceased would have earned 
to the date of the interview was included as present economic loss. 
(b) Future Economic Losses 
"Future economic losses" were more difficult to assess. These 
were the expenses that would be incurred by the injured person after 
the date of the interview. Where there was the expectation of specific further 
medical treatment or hospital care and the cost of this was known, it 
was included under "future hospital and medical loss". If there would 
be continuing expenses over a period of years, the present value of 
them was taken. Where there were to be continuing expenses for items like 
drugs, special shoes or physical therapy, the present value of these 
items were included in "other future loss". Where there was only a 
possibility of future expense no amount was included. 
The most important and difficult matter was the treatment of 
future income loss. It was this item which loomed largest in the cases 
with huge losses or the "disaster cases". Where no income was being earned 
at the time of the accident, no future income loss was included. This 
was so even where an injured person had expected to conraence work in the 
near future. In one case an eighteen year old student was killed in the summer. 
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He had planned to enter medical school in the fall and he had every 
prospect of being able to graduate and to qualify# No amount for future 
income loss was calculated. Where married women and where young children, 
who did not work were injured, no future income loss was assessed. 
Where income was being earned at the time of the accident by someone who had 
become disabled the future income loss was estimated to the date when the 
disability would cease, or to the planned retirement age if the disability 
was permanent. In the case of death, future income loss was calculated 
until the expected retirement age would be reached or where there was 
none, until 65 years of age, the most common retirement age in Ontario. 
It was the present value of the future income loss that was cal­
culated. An actuarial scientist prepared a table for this purpose. (5) 
The future earnings were discounted at the rate of 5%. This rate is 
commonly used by courts in Ontario. However, since the inflation factor 
increases dollar earnings at about 2% annually, the actual discount rate 
used in the table was 3%. No account was taken in this study of the 
more rapid increases in earnings of people with superior education. 
No deduction was made for the maintenance costs of the people who 
were deceased. (6) 
An example of the method of calculation might be helpful. Mr. 
Smith was 40 years of age at the time he was injured in the accident. 
He would have been 43 at the time of the interview. He was earning a 
salary of $5,000. per annum and he expected to retire at the age of 65. 
The annual wage was multiplied by the factor of 14.749 in the table to 
get $73,745. This amount is entered as future income loss without any 
deductions for income tax or for maintenance expenses. 
- 7 -
It will be noted that even though the study was attempting to 
assess the loss to the individual injured, in the case of fatal accidents 
some impurities entered into the figures. A person who is fatally injured 
may not have any personal loss. His estate may be responsible for some 
of his expenses. His lost future wages are really losses to his family. 
These lost wages and future loss of wages were still added to economic 
losses. The same procedure was followed even where the deceased had no 
immediate family. 
In conclusion, the study assembled the economic losses to the 
individuals injured, which included both present and future losses. 
Where a choice was necessary the study erred on the side of conservatism. 
An attempt was made to look at present economic losses like a court would look 
at them. The future losses were kept separate, but the present value of 
these losses was calculated and included in the economic losses. 
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®• Estimated Total of Economic Losses for Various Types of Expense 
TABLE III - 1 
The total economic losses suffered by all persons injured in the 
TOTAL ECONOMIC LOSSES County of York in 1961 were estimated at $14 437 000 (71 This 1 nc« 
FOR VARIOUS TYPES OF EXPENSE ' xs ioss 
broke down into four major types of present loss: hospital costs 
(Estimated total losses of the population 
according to type of injury, rounded to were estimated at $962,000 (8), medical loss $786,000 (9), collision 
the nearest thousand dollars) ' 
expense or damage to automobile $1,814,000 (10), and income loss, the 
Type of Type of Present Loss 
largest single item of present loss, was $3,403,000 (11). Other types 
Injury Hospital Medical Collision Income Other Total of loss including future losses totalled $7,472,000 (12). See Table 
III-l for a chart which depicts this. Minor 407,000 
ir*,e>©co 
430,000 1,556,000 1,138,000 1,006,000 4,537,00C 
Serious 
C±\*<p,c©&'> 
547,000 344,000 235,000 1,184,000 2,030,000 4,340,00( 
The 10,413 people with minor injuries incurred $4,537,000 (13) of 
this loss, the 1,283 seriously injured lost $4,340,000 (14) and the 
( (•> 
Fatal 8,000 12,000 23,000 1,081,000 4,436,000 5,56O,00C 174 fatally injured lost $5,560,000 (15). 
AH 
Cases | 
f£.)70>C0l') (±3»*7,o©o.) (£ <o All of the people who suffered minor injuries lost an estimated 
962,000 786,000 1,814,000 3,403,000 7,472,000 14,437,001 
$407,000 in hospital costs (16), $430,000 in medical expenses (17), 
$1,556,000 in collision losses (18) and $1,138,000 in present income 
loss (19). 
Those who suffered serious injuries lost $547,000 in hospital ex­
penses (20), $344,000 in medical costs (21), $235,000 collision loss 
(22) and $1,184,000 income loss (23). 
The 174 fatally injured incurred $8,000 hospital costs (24), 
$12,000 medical expenses (25), $23,000 collision loss (26) and 
$1,081,800 income loss (27). 
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TABLE III - 2 
ECONOMIC LOSSES IN THE MINOR CASES 
(Number of people in sample with 
various types of loss according 






















Zero 53 108 187 148 171 150 20 219 20 ! 
1-49 150 72 317 4 9 55 83 0 83 
50-99 4 16 0 3 7 10 16 2 16 
100-199 8 20 2 12 13 8 21 0 20 
200-299 3 5 0 11 10 0 13 0 12 
300-499 5 3 0 22 5 3 18 2 19 
500-999 2 1 0 22 6 0 36 0 37 
1,000- -
1,999 1 1 0 4 2 0 13 0 12 
2,000-
4,999 0 0 0 0 3 0 5 1 4 
5,000-
9,999 0 0 0 0 0 0 1 2 2 
Total 
Persons 
with Loss 173 118 39 78 55 76 206 7 206 
Total 
Persons 





I 51 79 21 433 449 49 388 2,648 47 8 
Median of I 
Cases where 
loss Incurred 29 41 26 381 188 34 119 449 120 
TOTAL ^ 
LOSSES 8,823 9,322 819 33,774 Z:,695 3,724 79,9 28 18536 98,468 
* Rounding errors ignored 
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C. The Economic Losses Analysed 
1. Economic Losses in the Minor Cases (28) 
The total losses incurred in the minor injury cases studied 
were $98,468. This was made up of $79,928. present losses and $18,536. 
future losses. The present losses included several items of loss. 
The largest item total was collision loss of $33,774. There were also 
incurred income losses of $24,695., medical costs of $9,322 and hospital 
costs of $8,823. Of the people who suffered minor injuries 20 or 9.7% 
had no loss at all, 83 or 36.7% lost less than $50. altogether. There 
were 36 people or 15.9% between $50 - $199., 31 people or 13.7% 
between $200. - $499., 37 people or 16.4% between $500 - $999. and 
19 people or 8.4% suffering losses over $1,000. Taking all the heads 
of loss together the average loss of the 206 who had losses was $478. 
but the median was only $120. The median loss is oftenthe best indication 
of a typical loss, since it is the amount of the middle loss i.e., an 
equal number of people lost more and less than the median loss. 
Thus, it can be observed that even in the so-called minor cases 
almost 25% lost over $500. 
(a) Hospital Expenses in Minor Cases 
By consulting the table we see that of the 226 people studied 
with minor injuries, 53 or 23.5% had no hospital expense and that 
150 or 66.4% had hospital loss of under $50. Only 23 or 10.2% 
had hospital losses of $50. or over, and only 3 of them had 
hospital expenses in excess of $500. The average hospital cost 
of those who suffered a loss was $51. and the median was $29. 
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(b) Medical Expenses in Minor Cases 
Of the 226 people studied, 108 or 47 .8% had no medical 
expense at all. 72 people or 31.970 had expenses of under $50.00. 
Only 46 people had medical expenses in excess of $50. and only 
2 of these had expenses exceeding $500. The average medical 
cost of those who had a loss was $79. and the median loss was 
$41. 
(c) Collision Losses in Minor Cases 
This was the largest head of loss in the minor injury cases. 
There were 148 people who suffered minor injury that had no 
collision loss at all. These were the pedestrians, passengers 
and non-owner drivers of motor vehicles. Of those who suffered 
a loss, there were only 7 people who lost under $100. and 23 who 
lost between $100. - $299. There were 22 people who lost between 
$300. - $499. and 22 who lost between $500. - $999. There were 
also 4 people who lost over $1,000. The average collision loss 
of those who had such loss was $433. and the median was $381. 
(d) Income Losses in Minor Cases 
Most of the minor injury cases had no income loss at all. Of the 
226 people studied 171 or 75.7% were in this group. There were 16 
people who had less than $100. income loss, 13 who lost between $100-$199 
10 who lost between $200. - $299., 11 who lost between $300.- $999. 
5 people had income loss in excess of $1,000. but less than $5,000. 
The average income loss of those with losses was $449. and the median 
$188. 
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2. Economic Losses in the Serious Cases (29) 
The total economic loss incurred in the 307 serious cases studied 
was $1,038,581. (30) This amount included $575,932. present losses and 
$462,582. future losses. The largest item of the present losses for 
these cases was income loss of $283,330. Also lost were hospital expenses 
of $130,896., medical costs of $82,432., and collision losses of $56,270. 
Of the 307 people who suffered serious injury, all incurred 
come economic loss. There were 34 or 11.1% who suffered under $50. 
Between $50. and $199.,there were 36 people or 11.8%, between $200. - $499. 
there were 57 people or 18.6%, between $500. - $999., there were 56 people 
or 13.2/0 and between $1,000 - $2,000. there were 56 people or 18.2%. 
There were 38 people or 12.4% who lost between $2,000. - $4,999., 
9 people or 2.9% who incurred losses between $5,000. and $9£99., and 
21 or 6.8% who lost over $10,000. 
The average total losses in the serious cases was $3,383. and 
the median loss $736. Of these 307 seriously injured individuals, a 
majority of 180 or 58.6% incurred total economic losses in excess of 
$500. 
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TABLE III - 3 
ECONOMIC LOSSES IN THE SERIOUS CASES 
(Number of people in sample with various types of loss 
according to amount of loss) 
Amount 










Zero 4 51 198 222 162 82 ! C ) 276 o! 
1-49 103 63 87 10 7 129 34 C 1 34 
50-99 27 35 8 1 5 32 13 i 0 i 13 
100-199 34 63 6 6 24 37 24 1 23 
200-299 31 27 3 8 18 11 25 3 23 
300-499 34 29 3 13 20 10 31 1 34 
500-999 45 25 2 28 19 4 58 5 56 
1,000-1,999 17 6 0 16 18 1 56 3 56 
2,000.-4,999 11 7 0 3 16 1 37 2 38 
5,000-9,999 1 1 0 0 11 0 18 5 9 
10,000-49,999 0 0 0 0 7 0 11 8 16 
50,000+ 0 0 0 0 0 0 0 3 5 
Total persons 
With Loss 303 256 109 85 145 225 307 31 307 
Total persons 
in Sample 307 307 307 307 307 307 307 307 307 
Mean of cases 
where 
Loss Incurred 432 322 51 662 1,954 101 1,876 14,922 3,383 
Median of 
Cases where 
Loss Incurred 163 147 31 580 484 43 728 5,500 736 
TOTAL 
LOSSES * 130,896 82,432 5,559 56,270 283,330 22,725 575,932 462,582 1,038,581 1 
* Rounding errors ignored. 
By consulting the table we see that only 4 of the seriously 
injured had no hospital expenses. There were 103 or 33.6% who had 
losses under $50., 61 or 19.9% who lost between $50. - $199., 
65 or 21.2% between $200. - $499, 45 or 14.7% who lost between 
$500. - $999 ana 29 or 9.4% who lost over $1,000. 
The average hospital cost, where loss was incurred, was $432. 
and the median $163. These costs are well over double the size of 
those in the minor cases. 
(b) The Medical Losses in Serious Cases 
Of the 307 seriously injured persons who were studied, 51 or 
16.6% had no medical expense. There were 63 or 20.5% with less 
than $50. expense, 98 or 31.9% with loss between $50. - $199., 
56 or 18.2% with loss between $200 - $499., and 39 or 12.7% 
with losses over $500. 
The average medical expense, where there was such expense, 
amounted to $322. and the median expense was $147. These costs 
are about four times as high as in the minor cases. 
(c) Collision Losses in Serious Cases 
There were 222 individuals who were seriously injured who 
suffered no collision losses. Only 25 of these 85 persons with loss 
lost under $300. There were 13 who lost between $300. - $499, 
28 who lost between $500, - $999 and 19 who lost over $1,000. on 
collision. The average of those who lost something came to $662. 
and the median $580. It can be seen that by and large the collision 
losses in the serious cases are higher than in the minor cases. 
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Present Income Losses in Serious Cases 
The loss of income poses a significant problem in the serious 
cases. There were 162 persons or 52.8% of the sample who suffered 
no such loss even though seriously injured. These were the housewives, 
the children and the retired people who did not have employment 
income. Of those who did suffer income loss only 12 lost under 
$100. There were 42 individuals who lost between $100. - $299., 
20 between $300 - $499., 19 between $500. - $999, 18 between 
$1,000. - $1,999., 16 between $2,000. - $4,999., and 18 who lost over 
$5,000. Thus, 71 persons or 49% of the 145 persons who did suffer 
income loss, suffered in excess of $500. for this item alone. The 
average income loss of the seriously injured persons who suffered loss was 
$1,954. and the median loss was $484. This average income loss is 
more than four times the average loss in the minor cases. 
(e) Future Loss in Serious Cases 
Of the seriously injured, 276 or 89.9% had no future loss. 
Of the remaining 31 persons who did suffer future loss, which was 
predominantly loss of future income, 5 lost less than $500., 5 lost 
between $500. - $999,, 5 lost between $1,000 - $4,999., 5 lost between 
$5,000. - $9,999., and 11 lost over $10,000. Thus, 26 or 83.9% 
of those who suffered future income loss had losses of more than $500. 
Of these 26, there were 11 persons or 35.5% of those suffering future 
income loss who lost over $10,000. The average or mean loss, in the cases 
where there was future loss, was $14,922., and the median loss was 
$5,500. These figures demonstrate the very substantial future 
income losses in the serious injury 
where wage-earners are disabled for 
permanently, that the need for some 
apparent. 
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cases. It is in these cases, 
long periods of time or 
income maintenance plan is most 
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TABLE III - 4 
ECONOMIC LOSSES IN THE FATAL CASES 
(Number of people in sample with various types of loss 
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3. Economic Losses in the Fatal Cases 
As & result of the 57 fatal accidents observed there was incurred 
economic losses of $1,821,720. (31) This is made up of $417,867. present 
losses and $1,403,865. future losses. The largest Item of present loss 
here was income loss at $353,984. The funeral costs incurred were 
Total 




* Rounding errors ignored 
5 hospital costs $2,620. 
—_ All of these 57 cases resulted in some economic loss. In only 
5 
_ 4 o f  t h e s e  c a s e s  o r  7 % ,  w e r e  t h e  l o s s e s  l e s s  t h a n  $ 5 0 0 .  T h e r e  w e r e  
5, 
112 individuals or 21.1% of all cases with losses between $500. - $999., 
2 9 or 15.870 between $1,000. - $9,999., 5 or 8.8% between $2,000. - $9,999. 
"ljand 27 or 47.4% with over $10,000. in losses. The average losses were 
J$31,960. but the median loss only $7,500. These figures show that there 
' i  •  _Jis a group of fatal cases with great and small losses and another group 
—.of cases with very large losses, which depends on the age of the victim and 
-^"whether he is employed. Actually, in many of the fatal accidents, the 
burial expense is the major item of loss. 
5/ 
— (a) Hospital Losses in Fatal Cases 
of 
Most/the persons who die as a result of automobile accident 
injuries are killed instantly. Thus, 37 or 64.9% of the cases had no 
hospital costs at all. Only 20 cases or 35.1% of the 57 had any 
hospital expense. 10 of those cases where loss was incurred were 
under $50., 5 were between $50. - $99, 3 were between $100. - $299., 
and 2 had losses between $500. - $999. The average loss where loss 
was incurred was $131. and the median loss was $50. 
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Medical Losses in the Fatal Cases 
In 37 or 64.9% of the fatal accident cases there were no 
expenses incurred for medical costs. In the remaining 20 cases 
or 35.1% there were some losses. 9 cases recorded losses 
of less than $50., 3 cases had losses between $50. - $90., 4 cases 
had losses between $100. - $299 and 4 had losses between $300. - $1,999. 
The average or mean medical costs, where losses were incurred, was 
$192. and the median was $66. 
(c) Collision Losses in Fatal Cases 
46 of the persons studied, or 80.7% who were killed, suffered 
no collision loss. Of the remaining 11 or 19.3%, one lost less than $50 
4 lost between $300. - $499., and 3 lost between $1,000. - $1,999. 
The mean or average loss was $675. and the median was $583. This 
indicates that where there is collision damage in a fatal accident 
it tends to be just slightly higher than in the serious injury 
cases but substantially higher than in the minor injury cases. 
(d) Funeral and Burial Expenses in Fatal Cases 
Funeral expense was incurred in every one of the 57 fatal cases. 
In only two cases did the cost fail to exceed $300., in 9 cases the 
cost was between $>300. - $499., in 25 cases the cost was between 
$500. - $999 and in 21 cases the cost exceeded $1,000. Thus in 
only 11 cases or 19.3% was the burial cost less than $500. and in 
46 cases or 80.7% the cost exceeded $500. 
The average or mean burial cost was $876. and the median $849. 
Thus it should be noted that these funeral and burial costs are 
considerably larger than is generally recognized. (3Jl) 
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(d) Present Income Loss in the Fatal Cases 
In 25 cases or 43.9% of the fatal cases no income losses were 
incurred. These were the cases involving the housewives, the children 
and the retired people since only where an individual was employed 
and was earning income at the time of the fatal injury was any 
income loss included. Other studies Tiave included income losses 
for persons who were not employed (e.g. University of Michigan). 
Since the Osgoode Hall Study has tried to follow the precept of 
what a court would do with present losses, these losses were not 
added. In the 32 cases or 56.1% of the cases in which income 
loss was suffered, these losses were very large. Only 2 were under 
$1,000., 5 were between $1,000. - $4,999, 7 were between$5,000-
$9,999 and 18 or 31.6% of all the cases lost $10,000 and over, 
(f) Future Loss in Fatal Cases 
There were only 27 cases or 47.4% of the fatal cases studied 
in which any future loss was recorded. This ty|)e of loss in fatal 
cases is almost exclusively future income loss. None of those who 
suffered future losses lost under $500., 1 was between $500. - $999., 
1 between $2,000. - $4,999, 2 between $5,000. - $9,999. There weee, 
however, 9 of these or 15.8% of all cases between $10,000.-$49,999. 
and 14 or 24.6% of all cases which had future income loss in excess 
of $50,000. The average or mean loss where there was a loss recorded 
was $51,995., ana the median was $51,786. These large loss amounts 
underscore major problems of income maintenance in the fatal cases 
which involve wage-earners. 
CHAPTER III 
Footnotes 
(1) This terminology was utilized in the University of Michigan Study 
and adopted by the Osgoode Hall Study. See Conard, Morgan, et al. , 
Automobile Accident Costs and Payments (1964) at p. 137. 
(2) The study of the Saskatchewan system by Professor John Adams of 
Temple University which is now in progress adopted this method. 
See also Adams, A Survey of the Economic-Financial Consequences 
of Personal Injuries resulting from Automobile Accidents in the 
City of Philadelphia, 1953. 
(3) This book is published by the National Automotive Publishers Ltd. 
in co-operation with the Federation of Automobile Dealer Association 
of Canada. 
(4) See Lombard v. Philips (1965) 46 D.L.R. 2d 347 (N.S.S.C.) where a 
claim for the cost of monument was disallowed as not "part of the 
b u r i a l " .  S e e  F a t a l  I n j u r i e s  A c t  a m e n d m e n t  i n  S . N .  S .  1 9 5 6 ,  c . 2 6 ,  s . l .  
(5) Eckler, Brown & Co. , Toronto. 
(6) As was done in the Michigan Study. 
+ 
(7) - 2,190,000. These estimates indicate maximum-minimum figures rather 
than sampling precision. Figures are rounded to nearest thousand. 
(8) - 193,000. 
(9) * 170,000. 
(10) * 317,000. 
(11) ± 658,000. 
(12) No confidence limits are given for the other expense estimates. 
(13) ^ 1,380,000. 
(14) -+ 1,130,000. 
(15) - 1,270,000. 
(16) - 172,000 
(1?) - 154,000 
(18) - 313,000 
(19) ^ 532,000 
(20) t 86,500 
(21) - 70,800 
(22) - 46,300 
(23) - 283,000 
(24)- No confidence limits given 
(25) - No confidence limits given 
(26) - No confidence limits given 
(27) - 270,000 
(28) See Table III - 2 
(29) See Table III - 3 
(30) There is a slight rounding error in this figure. 
(31) See Table III - 4 
(32) See Trustee Act, R.S.O. 1960 which allows a recovery of $350. 
and the proposed Ontario scheme which suggests an amount of $350. 
for this item. 
CHAPTER IV - TORT RECOVERY 
A. ECONOMIC RECOVERY 
The two sources of economic recovery for victims of automobile 
accidents are "tort recovery" and "non-tort recovery". Tort recovery is 
any amount extracted from the other person involved in the accident, from 
his liability insurer or from the Unsatisfied Judgment Fund (1). Institu­
tion of a court action is not necessary in order for an injured person to 
receive tort recovery. If the injured person merely requests compensation 
from the other person or his insurer, and an amount of money is paid to 
him without court action, this is still a tort recovery. In calculating 
the amount of tort recovery, the Osgoode Hall Study included only net tort 
recovery after deducting legal expenses. For example, Mr. Johnson received 
$500 plus $100 in costs from the other person's insurer in settlement of 
his claim. His lawyer charged him $150 including disbursements. This 
study calculated the net tort recovery as follows: $500 + $100 - $150 » $450 
( 2 ) .  
"Non-tort recovery" or benefits (3) are those amounts received 
by the victim from his own insurance, from government welfare programmes or 
other such sources. One of the major purposes of the study was to measure 
the effect on compensation of government welfare and private insurance 
regimes. Care was taken to secure the details of all amounts recovered and 
their exact source. Included as non-tort sources of recovery are waiver of 
medical fees, gifts from friends or employers, waiver of ambulance fees, 
"passenger hazard" recovery and the like. 
This chapter deals with tort recovery while chapter VI analyzes 
non-tort recovery. In chapter VII the combined recovery from both sources 
is described. 
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B. THE TORT SYSTEM OF ONTARIO 
1. General Theory of Tort Liability for Automobile Accidents 
The law of torts plays a significant role in the allocation o.f los­
ses arising out of automobile accidents. Where a person suffers loss as a 
result of an automobile accident, he may recover those losses from another 
person if it can be shown that his loss was caused by that other person's 
negligence or fault. If the injured person cannot show that the cause cf his 
loss was the other person's negligence, he cannot recover from that other 
person. Thus, if the accident was caused solely through the fault of the 
injured person, or if no one was at fault for the accident, the loss will 
lie where it fell, that is, upon the injured person himself. 
It is not easy to determine when the defendant has been guilty of 
negligence. To do this tort law has adopted an objective standard of the 
reasonable man rather than the subjective one of moral wrongdoing. The 
conduct of the defendant is compared to what a mythical reasonable man would 
have done in similar circumstances. If the defendant's conduct departs from 
the standard expected of him by the community, he is said to be negligent 
and must pay for any damage caused to the plaintiff (4). 
Thus, if the defendant driver was driving too fast in the circumstanc 
if he was not looking where he was going, if he manoeuvred his automobile in ar. 
unsafe way on the highway, if he was drunk while driving, or if he was guilty 
of dozens of other types of "misconduct" he could be held to be negligent 
and he would be ordered to pay damages for any loss caused the plaintiff. 
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2. Legislation 
a) Rules of the Road 
In Ontario, legislation intrudes in the determination of who must 
bear the cost of an automobile accident. The Highway Traffic Act (5) con­
tains many provisions which assist the court in assessing the fault. It 
also contains several other notable provisions which are worthy of examina­
tion. 
The sections which are most relevant to the negligence issue are 
the rules of the road (6). If a driver involved in an accident was in 
breach of one of the rules of the road, he will probably be held to be 
negligent. The fact that he was in breach of one of the rules of the road 
is treated by the court as evidence of negligence. Thus, if evidence is 
adduced that he failed to stop at a stop sign (7), that he failed to give 
the right-of-way at an intersection (8), or that he failed to signal a turn 
properly (9), a court will probably find that he was negligent. There are 
other sections in the Act dealing with the equipment required on vehicles 
(10). The fact that any of these are breached is important evidence in 
deciding the fault question. The sections dealing with speed limits (11) 
are often used as evidence in the determination of the negligence issue. 
Thus, the legislative regulations which were designed to create a predictable 
traffic flow are used by the court to crystallize set standards of care in 
the uncertain world of the reasonable man (12). 
b) Statutory Liability of Owner 
Not only is the negligent operator of a motor vehicle responsible 
to pay damages, but the owner of the motor vehicle is also responsible to make 
good the loss. In Ontario there is a type of statutory vicarious liability imposed 
Oil an owner of a motor vehicle where loss or damage is sustained by reason of 
the operation of his motor vehicle on a highway (13). The owner is not responsi^ 
however, where the motor vehicle was in the possession of someone, other than a. 
chauffeur, without the consent of the owner (14). This provision was first 
enacted in 1930 to act as a crude type of compulsory insurance policy (15). 
It ensured that owners, who would be more stable financially as a class than 
drivers, were subject to liability if their automobiles were involved in accidents 
The plaintiff would have two potential judgment debtors instead of one. In 
addition, an owner would be more likely to carry liability insurance than a drive; 
In any event, it ensured that the vehicle itself would be available for the satis­
faction of any judgment awarded against its owner as a result of its operation, 
might aleo act as an additional incentive to the exercise of care by the owner in 
selecting the people he would allow to use his motor vehicle. The hope may have 
been that fewer careless or irresponsible drivers would be allowed to drive auto­
mobiles by owners who would be held liable for their negligence, 
c) Statutory Onus Shift 
A statutory provision, which is of interest in Ontario, is the "onus 
section"(16). Normally, the onus of proof in a negligence case rests on the 
claimant (17). This onus section shifts the onus of proof to the driver or 
owner of a motor vehicle. Where loss is sustained by reason of a motor vehicle 
on a highway, the owner or driver must prove that the loss did not arise through 
the negligence of the owner or driver. It should be noted that this section does 
not apply in the case of a collision between motor vehicles nor in the case of a 
action brought by a passenger in a motor vehicle in respect of injury sustained 
by him as a passenger (18). 
This section is an aid to pedestrians and bicyclists primarily. 
Where a pedestrian or a bicyclist proves that he was injured by a motor 
vehicle on a highway, the defendant must show that he did not negligently 
cause the injury (19). Although this section does not make the motorist an 
insurer of pedestrians (20) it does provide a procedural advantage. 
"Evidence having been given by the plaintiff to show that her loss or damage 
was sustained by reason of this motor vehicle on the highway, the onus then 
rests on the defendant to satisfy the jury that such loss or damage did not 
arise through the negligence or improper conduct of the owner or driver" (21). 
Where a motor vehicle collides with real or personal property (22), the owner 
thereof is entitled to the benefit of the onus section as well. 
The onus section is of no assistance to a motorcyclist, on the 
other hand, since a motorcycle comes within the definition of a "motor vehicle" 
(23). Thus, in a collision between an automobile and a motorcycle, a motor­
cyclist plaintiff bears the onus of proving that there was negligence on the 
part of the motor vehicle operator. 
d) No Liability to Gratuitous Passengers 
Ontario is unique in its treatment of gratuitous passengers; they are 
deprived completely of a civil action against both their host driver and 
against the owner of the automobile (25). Unlike the other provinces of Canada 
and many of the states in the United States, the compromise measure of liability 
for gross negligence was not adopted (26). The policy reason for this provi­
sion is the fear of fraudulent and collusive claims by friends and members 
of the driver's family. By barring altogether the right of action of gra­
tuitous passengers, the danger of collusion is said to decrease. The action 
of a passenger against a third person, however, is not removed. Thus, where a 
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gratuitous passenger is able to show negligence on the part of the other driver 0f a servant in these circumstances to a third person (35) 
he may be able to recover. He is identified with his host, however, in that Just recently, another exception has been added to this long 1' t f 
the negligence of the host is imputed to the passenger. His compensation is exceptions. Where a passenger is an employee of the defendant and a "workman" 
cut down in proportion to the fault of his host (27). and he is injured as a result of the negligence of a fellow servant during the 
Judicial reaction to this section has diminished somewhat the scope course of the latter's employment, the passenger may recover (36). This theory 
of its operation. Several judicial techniques have been created in order to rests on a literal reading of section 124 of the Workmen's Compensation Act (37). 
avoid the subsection (28). The courts have construed the words "vehicle operatei xt may be that 0ther exceptions will develop in the future 
in the business of carrying passengers for compensation" broadly. Not only are This subsection is worthy of this rather full treatment because of the 
passengers in buses and taxi-cabs entitled to recover but any person who pays a large numbers of passengers involved in accidents 
fixed sum of money in return for carriage is entitled to recover from his host (!! Of the 37,146 people injured in Ontario in 1961, 15,291 or 41.2% were 
This is so, even where the amount of money is paid on only one occasion (30) and passengers, and of the 1,268 people killed, 392 or 30.9% were passengers (38) 
even where the money is paid by a passenger other than the claimant (31). It can be seen that the plight of the gratuitous passenger is an important 
§ | Another significant advance is that a driver or owner may be liable question to consider. This is especially so, since only about 5% of the passengers 
;rf;in ||i;j 
where there is a clause requiring safe carriage in a contract of employment. The studied could claim to be anything other than gratuitous passengers. The Law 




earlier cases had required that the compensation be paid directly to the carrier Society in its brief to the Select Committee on Automobile Insurance recommended 
in return for carriage alone in order to allow recovery (31). This requirement the abolition of this section. However, the Select Committee did not recommend 
has been widened so that there may be an express or implied term providing for any legislation to abolish or amend this provision, 
safe carriage in a contract of employment (32) and, presumably, in other types e) Contributory Negligence 
of contract as well. At common law, if the negligence of the plaintiff as well as the 
There are several other devices available to assist the court in negligence of the defendant contributed to the accident the plaintiff was 
of master and servant ' 
avoiding the application of s. 105(2). Where there is a relationship/between deprived of his action (39). This was so even where the plaintiff's negligence 
the plaintiff and the owner of the vehicle, the plaintiff, if he is in the cours« was slight as compared to the negligence of the defendant. This is still the 
of his employment, may recover (33). This is so even where the master is himseli position in the great majority of American jurisdictions (40). The common law 
his driving the automobile (34). There is still considerable doubt as to whether judges created the device of "last clear chance" in order to assist a plaintiff 
master is liable to any passenger where the motor vehicle is being driven by one in some situations (41). However, this technique was too limited in scope to 
servants. It has been argued that there is vicarious liability for the negligent assist in very many cases. Thus, most of the Commonwealth jurisdictions enacted 
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legislation to overcome the harshness of the common law and to give some relief j,arshness of the common law rule and to assist the plaintiff to recover in 
to the negligent plaintiff. certain cases, is now used occasionally against the plaintiff. Where it is 
In 1924, Ontario passed the first Canadian statute which allowed for found that the plaintiff had the last clear chance of avoiding the accident 
the comparison of the negligence of the plaintiff and the defendant (42). This he may be deprived completely of recovery (50). Of course it may still be used 
statute has been amended and modified and now is called the Negligence Act (43). as wen t0 give the plaintiff 10031 recovery (51). The trend, however, appears to 
The purpose of this legislation was to give a plaintiff some recovery where he be toward split liability in these cases (52). 
was guilty of contributory negligence, instead of permitting his contributory Contributory negligence may be imputed to a plaintiff even though he, 
negligence to be a complete bar to his recovery. Where the negligence of both personally, was not guilty of negligence. For example, a gratuitous passenger 
parties to the action contributes to an accident, the court now apportions the who sues the other driver will have his damages cut down by the degree of con-
damages in proportion to the degree of fault or negligence found against the tributory fault of his host driver (53). Contributory negligence of a wife is 
parties respectively (44). Thus, if it is found that the plaintiff was 25% to imputed to the husband where an action is brought by the husband in connection 
blame for the accident and that the defendant was 75% to blame, the plaintiff is with loss t0 the wife Contributory negligence of other classes of people 
j!; allowed to recover 75% of his assessed damages. The court has the power to may be imputed as well (55). i) 
if: . <! 
divide the costs awarded as well (45) although this is seldom done in practice. where a plaintiff suffers loss due to the joint negiigence of two or more 
1 Where the court has found that the negligence of both parties has otber peopie> he may recover all of his damages against either of these other persons. |S 
contributed to the accident, but is unable to determine the respective degree of Each of the tortfeasors, however, is entitled to contribution or indemnity over 
fault, the parties are deemed to be equally at fault (46). Where there is a comp%gainst the other one> The court must apportion the degree of fault as between the 
absence of evidence of negligence on the part of either party, however, there cantB0 defendants (56). The complexities that may arise where three people or more, '5 
no apportionment (47). So too, there is no apportionment where there is evidenceincluding the plaintiff are all negligent, are better left to other works (57) '» 
is 
that one or other of the parties was negligent (48). But, if the accident occurs 3^ The Forum for Fault Determination 
in circumstances where an inference may be drawn that both parties were probably The forum for the determination of automobile accident disputes in Sj 
negligent, the court may apportion the fault equally (49). The effect of this is primarily a judge with a jury of six members. The judge supervises \\ 
that both parties receive one-half of their damages and at least some costs from the court proceedings, admits or rejects evidence, charges the jury on the law, 
the other parties' insurer since there is normally no set-off. ind submits questions for the jury to answer (58). The jury listens to the 
Strangely enough, the doctrine of last clear chance has survived the evidence, the addresses of counsel, the charge of the judge and then answers the 
passage of this legislation. A doctrine that was created in order to avoid the questions asked. A majority of five out of six is required for an effective answer 
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to each question posed. (59) The jury is asked whether the defendant was 
negligent and the particulars thereof (60) and whether the plaintiff was 
contributorily negligent and the particulars thereof. Where both the plaintiff 
and defendant are negligent the jury will decide the percentage of the blame 
of each party (61). Where the degree of fault cannot be agreed upon, the fault 
is deemed to be equal and the jury will so find (62). The jury also assesses 
the damages. 
If there is no jury or where the jury is lost during the course of 
trial (63), the judge will normally decide the case himself. An appeal is 
available to the Ontario Court of Appeal as of right (64). The Court of Appeal 
will not lightly interfere with a jury verdict where there is any evidence upon 
which it was able to base a decision (65). A further appeal to the Supreme 
Court of Canada is available as of right in cases involving over $10,000 (66) 
and by leave in other cases (67). Only rarely are there appeals filed in motor 
vehicle cases* 
4. The Role of Liability Insurance 
In theory, when a judgment is awarded against the defendant, he is 
supposed to pay it personally. The effect of this is not only to compensate 
the plaintiff but to punish the defendant and to deter him and others from furthe: 
wrongdoing. In practice, in Ontario today, almost all of these judgments against 
negligent drivers are paid by insurance companies. Approximately 987® of all 
motor vehicles in Ontario are now covered by liability insurance (68). The 
minimum limits allowed are $35,000 inclusive (69) but many people insure to much 
larger limits. 
Insurance is not compulsory in Ontario. In practice, however, the 
effect achieved is the same as if it were compulsory. Although one need not 
insure himself, in order to secure a motor vehicle licence the uninsured owner 
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must pay a $20 "uninsured motor vehicle fee" (70). This payment does not 
provide any insurance pntection to the owner or driver, but it does assist 
anyone injured by such owner or driver. A third person may claim against 
the Motor Vehicle Accident Claims Fund where he is injured by an uninsured 
driver (71). The Fund will defend the action and pay any Amages awarded 
against the uninsured defendant. However, the Fund is entitled to reimbursement 
from the defendant (72). 
If a driver is unable to secure liability insurance for himself he 
may apply to the Ontario Automobile Assigned Risk Plan (73). This plan has 
been set up by the insurance companies themselves to provide coverage to people 
who are considered poor risks. Assignments are made on a rotation basis with 
regard to the annual premium collected by each company. An applicant may be 
rejected for several reasons. If he has been guilty of more than one Highway 
Traffic Act offence arising out of an accident, careless driving or any criminal 
offence he will be refused coverage. The premium is very high and can be made 
even higher for certain specified reasons. 
As a result of these provisions, most defendants carry liability 
insurance in Ontario. The result of this will be that most claims will involve 
insurance companies and adjusters on both sides. Uhere liability is established 
there will rarely be any difficulty in collecting the award* 
5. The Motor Vehicle Accident Claims Fund 
There are a very few people who are not covered by liability insurance. 
To fill this gap there has been established the Motor Vehicle Accident Claims Fund. 
This fund is available whenever someone is injured by an uninsured driver (74) or 
by an unidentified driver (75). The claimant is now no worse off than if the 
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and except for a $50 deductible feature (77). 
When an application for payment is made to the Fund, it will take 
appropriate steps to notify the defendant (78). No amount will be paid if 
the judgment secured was by default, unless the Fund has consented thereto 
(79) and has secured an assignment of the judgment (80). The licence of 
the defendant is then suspended until he has either paid the amount back to 
the Fund or until certain other arrangements have been made (81). 
The Fund now operates very much like a private insurance company 
in the way it processes claims: a claim may be made by the injured inui-
vidual in person and adjusters may assist in assessing the damages and the 
liability. If settlements are not arrived at, outside counsel are hired 
to defend the claims. Thus, uninsured defendants in Ontario seldom create 
any additional problems of compensation for their victims. 
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C. INCIDENCE OF TORT RECOVERY 
1" Number of Individuals Receiving Some Tort Recovery 
There were a significant number of money recoveries from the other 
person or his insurer by the 11,870 people injured in the County of York in 
1961. Some tort recovery was achieved by 5,096 (82) of these people or by 
42.9% (83) of all the people injured. This, of course, means that the remaining 
6,774 (84) or 57.17. (85) received not one cent via the tort route from the other 
person, his insurer nor from the Unsatisfied Judgment Fund (86). Table IV-1 
depicts the number of individuals in the universe who received something by 
way of tort recovery, regardless of whether they suffered any economic loss. 
When one examines Table IV-1 closely one sees that there is a slightly 
different pattern of recovery depending on the class of injury. In the minor 
cases 4,469 (87) of the 10,413 people who received minor injuries in the period j 
or 42.9% (88) received something by way of tort recovery. In the serious cases 
' I 
a slightly higher number received some tort recovery. Of the 1,283 individuals j 
injured seriously 560 (89) or 43.67. (90) secured some tort compensation. In the j 
fatality cases, there was a substantially lower incidence of recovery. Of the \ 
174 fatal injuries, there was tort recovery in only 67 cases (91) or 38.6% of * 
a 
all the fatality cases. 1 
• 
As a corollary of these findings there were 5,944 people or 57.1% of • 
• 
those receiving minor injuries who received nothing at all from tort sources, :j 
723 people or 56.47. of the seriously injured who secured nothing from tort sources | 
and 107 or 61.4% of the fatal injury cases which went without any tort compensation 
whatsoever. 
It must also be recalled that these figures do not reflect any recovery 
hich may have been received from the victinfe own insurance company or from govern-
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^ ment welfare plans. Nor do they on the other hand mean that those who do 
receive something are compensated fully or nearly so. Many of the injured 
people secure something from the other side which does not compensate them in 
full for their economic losses. Thus, it can be concluded that if the injured 
people were reliant upon tort oompensation alone, a substantial majority would 
• go without any such compensation. 
2. Comparisons 
> Some comparison of the tort recovery patterns was done. Since this 
study drew primarily from city accidents it was thought necessary to compare the 
_ picture outside of Metropolitan Toronto with the situation in Metropolitan Toronto 
itself. Another comparison that was done was to compare the recovery patterns 
^ according to the total economic loss suffered. The third comparison was done in 
order to measure the effect of the gratuitous passenger legislation and the onus 
section which assists pedestrians. 
a) Residence of Injured Person 
Of the people studied who lived in Metro Toronto and who were injured 
43.3% received some tort recovery and 56.7% received no tort recovery. Only 
32.3% of those who resided outside of Metro Toronto recovered something from the 
• ether person and 67.7% recovered nothing. Thus, it appears that those persons 
who resided in Metro Toronto were more likely to recover than those who resided 
. outside of Toronto. Part of the explanation for this is, of course, that fewer 
people outside of Metropolitan Toronto made a claim (93). In addition, distances 
are greater and adjustment facilities are not as accessible. It may be that the 
lawyers consulted outside of Toronto were not as skilled as the highly specialized 
Toronto negligence bar. 
Looking at the minor injuries alone, 43.7% in Metro Toronto had recovery 
and 56.3% did not, whereas outside of Toronto only 35% had any tort recovery, with 
" 15 " - 16 -
65% securing no tort recovery. In the serious cases, 44% of those injured in received something from tort sources. Of the pedestrians, 53.7% recovered and 
Toronto secured some tort compensation whereas only 30.9% of those outside Metro 0f the cyclists 36% received something. Of the gratuitous passengers only 33.7% 
Toronto secured any tort compensation. In the fatal injury cases, the picture were able to secure some tort recovery. Of the non-gratuitous passengers 37.5% 
is rather similar. Of those fatally injured, 35.9% in Toronto had some tort recovered. Thus, even the drivers, who are often partially to blame themselves 
recovery whereas only 33.3% outside of Toronto got any tort recovery. In for the accident, seem to fare better than the gratuitous passengers. The 
conclusion, these figures indicate a slightly higher incidence of tort recovery pedestrians had the highest percentage of recovery. 
in Metropolitan Toronto than outside of Metro. Table IV-2 illustrates the incidence of tort recovery according to 
b) Amount of Loss category of victim. Looking at the different classes of injuries, we see 
The incidence of recovery appeared to vary somewhat according to that the families of 11 out of 12 or 91.7% of gratuitous passengers studied 
the total amount of economic loss suffered by the injured person. Of those who who were killed received nothing at all from tort recovery. Of the seriously 
had total economic losses between $1-49, only 20.5% recovered anything from tort injured gratuitous passengers, 68.6% secured no tort recovery and 60.5% of the 
sources. Where the losses were between $50-99, 44.8% had some tort recovery; gratuitous passengers with minor injuries received no tort compensation. Receiving 
between $100-199, 65.1% had some tort recovery; between $200-299,36.1% recovered; some tort recovery were 8 3^ of fche fafcal caseg> 31 ^ of fche seriou8 cage8 and 
between $300-499,44.6% recovered; between $500-999, 54.3% recovered; between 39.5% of the minor cases. Thus, the gratuitous passengers recovered in only a 
$1,000-1,999, 48.1% recovered; between $2,000-4,999,50% recovered and above small portion of the cases in which they were injured. Strangely enough, they 
$5,000 there were 38.1% who recovered something from tort sources. appear to be less likely to recover in the more serious cases than in the less j 
Thus, only about 1/5 of those with tiny losses had any tort recovery, serious cases. \ 
The percentage of those who recovered exceeded 40% in all other groups except The drivers who are injured are more likely to secure some tort recovery '' 
two, where tort recovery was secured in slightly less than 40% of the injury cas than the gratuitous passengers. In the minor cases 49.5% of the drivers recovered » 
It should not be forgotten that the majority of these people had no t. something, in the serious ones 31.8% of them recovered, and in the fatal cases 
recovery at all. Only in two of these groups did more people recover than did i only 17.6% of the drivers secured any compensation. No tort compensation at all \ 
recover. Thus, although a sizeable number of people are securing some compensat was secured by the drivers in 50.5% of the minor cases, 68.2% of the serious cases ' 
there are large numbers that are not receiving any tort compensation at all. and in 82.4% of the fatality cases. Thus, the drivers recovered less often asthe 
Significantly, of those who lost over $5,000 more than 60% went without any tori severity of injury increased but they did better than the passengers in each class 
recovery. injury. 
c) Category of Victim The pedestrians, on the other hand, had a higher incidence of recovery 
There was a marked difference in the tort recovery rate according to in the serious injury cases. Pedestrians recovered in 35.1% of the minor cases 
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in 58.9% of the serious injury cases and in 57.7% of the fatal cases. Pedestrians 
failed to recover anything in 64.9% of the minor cases, 41.1% of the serious 
ones and in 42.3% of the fatal cases. These figures demonstrate quite con­
clusively that the gratuitous passengers are being poorly compensated even when 
they are compared to the drivers themselves. They indicate also that the 
pedestrian is compensated better than the other classes of victim. 
- 18 -
D. THE AMOUNT OF TORT RECOVERY 
Collectively the people injured received from all tort sources about: 
$5,355,000 or 37.2% of all their collective losses. This appears like a great; 
deal of money. A better understanding of the tort recovery pattern will be 
achieved, however, by examining the average amount of individual recoveries. 
1. Average Tort Recovery 
a) According to Type of Injury 
The average recovery of those people who did recover something from a 
tort source was $729 in the minor cases and the median recovery was $350. In 
the serious cases the average tort recovery was $3,599 and the median recovery 
was $1,678. In the fatal cases the average tort recovery was $1,792 while the 
median was $968. Thus, the seriously injured receive the largest average tort 
payments, the fatal the next largest and the minor the smallest. It must be Icept 
in mind that these figures reflect only the average recoveries and do not demonstr 
how any particular individual was treated. It must also be recalled that the 
recipients of tort recovery are only a minority of the people injured. There 
were 57.1% of all the people injured who receive no tort compensation at all. 
b) Recording to the Income of Chief Supporter 
An analysis was made to see whether the economic status of an injured 
person affected the amount of his tort recovery. It is difficult to assess 
whether this factor had an effect on the tort recovery amounts. However, it 
does appear that those in the higher income brackets did receive somewhat largei 
amounts of tort compensation (94). Table IV-3 depicts graphically the results of 
this analysis. 
The average tort recovery in all the injury cases of those who did 
recover and of those whose chief supporter earned under $3,000 per annum was 
TABLE VI-3 
Comparison of Average Tort Recovery According 
fco the Income of Chief Supporter 




Average Amount of 
Tort Recovery 
$ 
Under 3,000 1660 
3 - 5,000 2934 
5 - 7,000 3642 
7 - 10,000 4641 
10,000 + 3435 
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$1,660 (95). Where the income of the chief supporter was between $3,000 — ^ 
per annum the average tort recovery rose to $2,934; where the annual income was 
between $5,000 - $7,000 the average recovery rose again to $3,642; where the 
annual income was between $7,000 - $10,000 the average recovery climbed to 
$4,641 and where the income of the chief supporter exceeded $10,000 the average 
recovery fell off slightly to $3,435. 
may tend to 
These figures/indicate several things in addition to the obvious fact, 
that those with higher incomes recover higher awards. Since those who earn a 
higher salary lose more money when they are out of work, their losses are nomai; 
higher. Thus, one would expect that the recoveries of the people in these 
categories would be higher. Another factor is that those who earn over $7 , OCO 
per year are more likely to claim (96). There may be a greater likelihood that 
lawyers will be retained to pursue the claims of those in higher income brackets, 
A higher recovery is likely where a lawyer is used by the claimant (97). Tbese 
factors may contribute in some degree to the higher average tort recoveries 
secured by those in the higher economic brackets. Nevertheless, the fact remail 
that there is a higher average tort recovery in the cases involving people inta 
higher income brackets. 
c) According to the Source of Recovery 
Tort recovery may be received from one or more of three different 
sources. It may be recovered from the other person himself, from the insurance 
company of the other person or from the Unsatisfied Judgment Fund. 
The vast majority of people who received tort recovery, did so at the 
expense of the other persons1 private insurance companies. Of those with SOUK 
tort recovery from a known source, 90% received recovery from the other person's 
insurer. There were 7.4% of these people who dipped into the Unsatisfied dudgtf 
Fund for payment. In only 2.6% of the cases did the other person pay anything 
personally (98). 
- 20 -
The average tort recovery from these sources appears to differ somewhat. 
Whereas the average recovery from the other person's insurer was $2,331, the 
average received from the other person was only $856 and from the Fund it was 
$3,229. The fact that the average received from the other person's insurance 
company is less than the average from the Fund should he explained. There were 
a large number of people (99) who settled their claim with the other person's 
insurer without the assistance of a lawyer. The average settlement in those 
cases was only $424. In the cases which were settled with the aid of a lawyer (100) 
there was an average yield of $3,353. There were no cases settled with the Fund 
without the aid of a lawyer in the sample. Thus, the absence of a lawyer in a 
substantial number of cases against the other person's insurer may partially 
explain the lower average recoveries. Another explanation may be that individuals 
are not likely to commence proceedings against the Fund unless their losses are 
substantial. These same individuals do not have the same reluctance when they 
are able to secure compensation easily from an insurance company. 
IQdividuals with Various Amounts of Tort Recovery 
The individuals who manage to secure tort compensation do not secure 
very large amounts of money normally. On the contrary, most of the people who 
recovered appeared to have received rather small amounts. Table IV-4 depicts 
the number of individuals who received various amounts of tort recovery and the 
percentages of the total in each category of injury (101). It should be 
recalled that "tort recovery" here includes total tort recovery from all sources 
minus the cost of securing that recovery. For example, A received from the 
defendant's insurer $1,000 plus $100 legal costs in settlement of his claims. 
A's lawyer charged him a $150 fee and there were $50 in disbursements. The 
tort recovery is fixed at $900 calculated as follows: ($1,000 + $100) -($150 + 50) 
$900. Of the people who did receive tort recovery in the minor cases 25.8% 
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16.5% between $500 - 999, 13.4% between $1,000 - 1,999 and 9.3% received more 
than $2,000. Thus, of those with minor injuries who recovered something 60.8% 
received less than $500 and only 39.2% recovered more than $500. 
In the serious cases there were more people with larger recoveries. 
Only 5.3% of these people received less than $100, 9.8% between $100 - 299, 
3.8% between $300 - 499, 16.7% between $500 - 999, 21.2% between $1,000 - 1,999, 
22% between $2,000 - 4,999, 11.4% between $5,000 - 9,999 and 9.8% between 
$10,000 and $49,999. Thus, of the seriously injured with tort recovery 18.9% 
received less than $500 and 81.1% received more than $500. Only 21.2% however, 
received more than $5,000 and only 9.8% received more than $10,000. 
In the fatal cases there were 13.3% who received less than $500, 
38.1% received between $500 - 999, 28.6% between $1,000 - 1,999, 9.5% between 
$2,000 - 4,999 and 9.5% between $5,000 - 9,999. No one in the sample received 
more than $10,000 in a fatal case, despite the fact that in the fatal cases the 
economic losses exceeded $10,000 in 27 cases (102). 
Thus, it can be concluded that the vast majority of tort settlements 
are moderately small amounts. Only a vey few settlements exceed $5,000. These 
occur only in a few fatal cases and in a few of the serious disability cases. 
^* Tort Recovery Amounts Compared to Amounts of Economic Losses 
In order to assess the efficacy of the tort system it was helpful 
to compare the amount of economic losses suffered by individuals with amounts 
of their tort recovery. Table IV-6 will soon attempt to do tHs by means of 
tort recovery ratios. Table IV-5 attempts to do this in another way (103). 
There were 278 people in the sample who suffered economic loss of 
$1 - 499. Of these, 62.6% recovered nothing from tort sources, 23.7% recovered 
between $1 - 499, 6.8% recovered between $500 - 999, 4.7% recovered between 
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people who kBt $1 - 499 were in a category which recovered more than was lost. 
Turning to the 105 people in the sample who recorded economic losses 
of between $500 - 999, 45.7% received nothing, 10.5% received between $1 - 499, 
16.2% received between $500 - 999, 21.0% received between $1,000 - 1,999, and 
6.7% between $2,000 - 4,999. Thus, 27.7% were in a category which recovered 
more than was lost. 
Of the 76 people who lost between $1,000 - 1,999, 52.6% received 
nothing from tort sources, 5.3% received between $1 - 499, 6.6% received 
between $500 - 999, 13.2% between $1,000 - 1,999, 19.8% received between 
$2,000 - 4,999 and 2.6% between $5,000 - 9,999. Thus, 22.4% of these people 
were in a category which received more than was lost. 
Of the 38 people who lost between $2,000 - 4,999, 57.9% received no 
tort recovery, 2.6% received between $1 - 499, 2.6% received between $500 - 999, j 
2.6% received between $1,000 - 1,999, 15.8% received between $2,000 - 4,999, ' 
I 
28.97. recovered between $5,000 - 9,999 and 5.3% received over $10,000. Thus, i 
s 
there were 34.2% of the people who suffered losses between $2,000 - 4,999 who i 
were in a category which recovered more than was lost. [ 
I 
Of the 14 people who lost between $5,000 - 9,999, 57.1% got nothing, ' 
i 
7.1% got between $2,000 - 4,999, 21.4% got between $5,000 - 9,999 and 14.3% J 
got over $10,000. Thus, only in this last group of 14.3% did the people receive 
H 
more than the losses suffered. J 
J 
There were 50 people with recorded losses over $10,000. Of them, j 
j 
62/0 received no tort recovery, 22% of them were in the various recovery categories 
less than $10,000, and only 16% were in the $10,000 or more recovery category (104). 
One migit conclude that, except for the small cases, as the losses 
increase the likelihood of there being no tort recovery appears to increase. 
- 23 - - 24 -
Of the smaller cases with less than $500 losses, there are fewer people ^ RECOVERY RATIOS 
some tort recovery. This is so, perhaps, because their incentive to c3-3.imjs 
IC has been stated above (105) that 42.9% of all the people injured 
not great. Where the people with small losses do recover, their recover]is , , mu. 
had some tort recovery. This statement may be somewhat misleading. "Some 
more inclined to fall into the same category of recovery into which th.eiil0„ u . , 
recovery may COI»srst of a mere token payment. It may consist of a payment 
fall. In the middle three categories of loss, the number of people recover;,. toward h , t,,, .. , 
t0Ward hosPital bills, medical expenses or the like. A more meaningful analysis 
more than they lost is largest. In the two groups of cases with the higher , , . aH . . 
couid be made by comparing the amounts which various individuals lost with the 
losses there were fewer people who derived from tort sources more than theyi( , • .. . , 
amounts whxh they received from tort sources. One way of doing this is to 
Thus, many of the people with the largest losses are not being compensated!)) exa • ,, 
8 ' examlne the tort recovery ratios". The ratio of tort recovery is the amount 
the tort system. At the same time, there are a fair number of people who ap» of tort tnmwn..H_L.  
F ' OI corc compensation received over the total economic losses. Thus, if A 
to be over-compensated for their economic losses by tort law. lost $100 as a rPc„H -j „ , . 
lose ?iuu as a result of his accident and received a $50 payment from the other 
person or his insurer, he had a tort recovery ratio of 50/100 or .5 . This 
ratio can be expressed in terms of percentages as follows: 50% of the economic 
loss was recovered. Table IV-6 demonstrates the tort recovery ratios of the 
people in the universe who had known losses and known tort recoveries (106). 
Of all the 10,948 people who were injured in the County of York in 
1961 and who suffered some economic loss, 4,992 (107) or 45.6% (108) received 
something from the other person, his insurer or the Unsatisfied Judgment Fluid. 
This means that 5,956 (109) of these people or 54.4% (110) of them received 
nothing by way of tort compensation. All of the people who received something 
did not recover their full economic losses. Only 3,148 people (111) or 28.8% 
of the universe recovered 100% or more of their economic losses from tort sources. 
This left 844 people or 7.7% of the universe who received something amounting 
to less than one-half of their losses and 1,000 people or 9.1% of the universe 
who received more than one-half of their losses but less than full condensation. 
Thus, if tort sources alone were relied upon, 7,800 or 72.2% (112) of the people 
with economic losses received less than full conpensation from tort sources. 
On the other hand, only 3,148 or 28.8% of those injured, who suffered economic 
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way, we see that of the 4,992 people or 45.6% of the injured people who did 
receive some tort recovery, only 3,148 of them or 28.8% of the total received 
recovery in full while 1,844 of them, or 16.8% of the total received something 
less than full recovery. Of the people who recovered some tort compensation 
63.1% recovered in full whereas 36.9% recovered only part of their losses. 
These figures indicate that the present tort system does not provide full 
economic compensation for people injured in automobile accidents. It also 
demonstrates that many of those who do recover receive only a portion of their 
losses. 
1« According to Type of Injury 
This picture becomes more dismal when one examines the tort recovery 
ratios in relation to the type of injury. In the 9,491 minor injury cases in 
which loss was incurred 5,114 (113) or 53.9% (114) received no tort recovery, 
737 (115) or 7.8% (116) received something less than 50% of the loss, 875 (117) 
or 9.27. (118) received something more than 50% but less than full recovery and 
2,765 (119) or 29.1% (120) received 100% or better. Thus, in the minor injury 
cases 6,726 or 70.9% received less than full compensation and only 2,765 people 
or 29.17. were fully compensated by tort sources. 
In the 1,283 serious cases, 732 (121) or 57.0% (122) received no tort 
recovery, 92 (123) or 7.2% (124) received something less than 50% of the loss, 
104 (125) or 8.1% (126) received over 50% of their loss but less than full 
compensation and 355 (127) or 27.7% (128) received what they lost or more. 
Thus, 928 people or 72.3% of the seriously injured were not fully compensated 
and only 355 people or 27.7% were fully recompensed by tort sources. 
In the 174 fatality cases, the tort recovery ratios reveal an even 
bleaker picture. No tort recovery was received in 110 (129) or 63.2% (130) 
of these cases, 15 (131) people or 8.6% (132) recovered something less than 
- 26 -
5% of their losses and 21 (133) or 12.1% (134) recovered something between 5(| 
and 99% of their losses. In only 28 (135) cases or 16.1% (136) of the f^t^lCj. 
was there full recovery or better. Therefore, of the 174 fatal cases X4-65 erg; 
received less than full recovery from tort sources and only 28 or 16. 1% 
reimbursed for their economic losses. 
In conclusion, the tort system fails to provide anywhere near fu.ll 
appears 
economic recovery for all of those suffering loss. The tort system/to operate 
best in the minor injury cases, worse in the serious cases and worst of all in 
the fatal cases. Thus, where full compensation is most needed it is least like!, 
to be forthcoming. 
2• According to Income of Chief Supporter 
A comparison was made of the tort recovery ratios of the injured 
people according to the annual income of their chief supporter. Table XV-7 
indicates that there is a much larger incidence of people with no recovery 
in the lower income brackets. For example, no tort recovery at all was received 
by 54.8% of those whose chief supporter earned less than $3,000 per annum, by 
61.6% of those whose chief supporter earned between $3,000 - 5,000 annually, 
and by 52.6% of those whose chief supporter earned between $5,000 - 7,000 pei 
annum. On the other hand, where the annual income of the chief supporter* wa.s 
between $7,000 - 10,000 only 29.4% received nothing and where the annual in cone 
exceeded $10,000 only 31.3% received nothing. 
Looking at the other end of the spectrum it can be readily seen that 
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their actual economic losses. In other words, compensation for pain a/rid 
suffering is less likely to be forthcoming in the lower economic groups. 
There were 26.2% of those in the under $3,000 category who received mora than 
they lost, 21.4% of those in the $3,000 - 5,000 group, 22.8% in the $5,OOC. 
7,000 group. In the group where the chief supporters earned between $7 , OCG. 
10,000, 41.2% received more than they lost and in the over $10,000 group 
56.2% received more than their money losses. 
These figures may reflect many things. The people in the higher 
salary brackets are more likely to claim, more likely to retain lawyers , more 
likely to be prepared to litigate, and they are more likely to make effect 
articulate witnesses. The tort recovery ratio figures indicate that, because 
of these reasons and others, those in the higher income groups appear to be tree-
better by the tort system than those in the lower income groups. 
3. According to Presence of Lawyer 
Where a lawyer participates in the settlement of a tort claim, the 
claimant appears to receive a larger tort recovery ratio. In other words, if 
someone hires a lawyer, he is more likely to secure compensation for his losses 
in full and perhaps even something extra for pain and suffering. Where he 
processes his claim without the aid of a lawyer he is less likely to receive 
full compensation or better. In the cases in the sample in which a lawyer was 
hired, only 29.9% of those who received something from tort sources received 
less than full economic compensation. There were 33.0% of these people who 
secured between 100% - 200% of their losses and 37.2% who recovered more than 
200% of their losses. Thus, 70.2% of the people who retained lawyers recovered 
their economic losses in full and also received some compensation for their pair 
and suffering. 
In the cases in which no lawyer was retained, 53.6% of those who 
received s o m e t h i n g  b y  w a y  o f  t o r t  c o m p e n s a t i o n ,  r e c e i v e d  l e s s  t h a n  t h e i r  f u l l  
- 28 -
economic losses. Only 26.2% of those people without lawyers received between 
100% and 200% of their money losses and only 20.2% received more than 200% 
ot their losses. Thus, only 46.4% of those without lawyers, who did have 
some tort recovery received more than full compensation. No analysis was 
done of the people who did not secure any tort recovery at all for this 
purpose. 
- 29 -
F. GENERAL DAMAGES 
The law of torts attempts to compensate more than mere economic 
losses* It provides for compensation for pain and suffering, loss of enjoyment 
of life, mental suffering, future loss of wages and other similar items. This 
compensation is called general damages. These general damages are paid in 
addition to the special damages which are made up of the out-of-pocket expenses 
suffered. The amount of general damages is normally assessed by a jury, if 
the matter comes to trial. But, as will be seen, only a tiny porticnof the 
injury cases ever go to trial. Nevertheless, in the settlement of tort cases 
this head of general damages is taken into account by insurance adjusters, 
claimants and their lawyers. As a result of this, some individuals may receive 
more money compensation than they have suffered economic losses. For example, 
Mr. Johnson suffered a broken arm as a result of an automobile accident. He 
spent $100 in doctors1 bills and lost one month's salary of $500. He recovered 
from the other person this $600, plus another $1,200 for general damages. Thus, 
it appears that he had economic losses of $600 and recovered 300% of these losse 
If the compensation for pain and suffering were ignored, it might appear as thou 
Mr. Johnson was over-compensated. In fact he may be receiving only 100% recover 
of the amount of damages he is legally entitled to. He may be compensated for 
only 75% or 50% of the assessment of his total damages. It is important then, 
to remember that even though this study has concentrated on economic losses thetf 
are other losses for which the law provides compensation. 
In order that these general damages will not be completely ignored, 
the Osgoode Hall Study set out to do an analysis of them. With the assistance 
of a respected senior member of the negligence bar, an assessment of general 
damages was made in 222 of the serious cases. All of the necesaary details 
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were given to this member of the bar who estimated the amount of general 
damages that a jury would award. This amount of general damages was added 
to the special damages suffered and the "legal losses"were arrived at. 
It was discovered that the average of the legal losses suffered by 
the 222 people examined was $4,861 and the median was $1,974. It will be 
recalled that the average of the economic losses in the serious cases was 
$3,383 and the median $736. Thus, there was a substantially higher average 
legal loss, i.e. 43.7% higher, than there was an average economic loss. 
An analysis was made of the ratio of tort recovery to the amount 
of legal losses. Earlier, the ratio of tort recovery to the economic loss 
was examined. It was felt that that analysis might indicate that the tort 
system was being rather over-generous with a few people who were recovering 
more than 100% or more than 200% of their economic losses. This analysis will 
indicate that where there was over-compensation of economic losses, there may 
still have been under-compensation of legal losses. 
An example of the method of calculation will now be given. Mr. Johnson 
incurred $800 in special damages. His general damages were estimated at $1,800 
by our expert. His total legal loss was thus $600 + $1,800 or $2400. He 
recovered $1,800 from the other person's insurer. Thus, the ratio of his tort 
recovery to his legal losses was 75%. Had this calculation been done on the 
basis of economic losses alone it would have appeared that Mr. Johnson secured a 
300% tort recovery ratio. Therefore by analyzing legal losses and tort recovery 
another dimension is given to the tort recovery pattern. Table IV-8 describes 
the tort recovery ratios based on legal losses rather than economic losses. 
There were 63.1% of the 222 people studied who received no tort 
































o G o (U 
•r-f o 


































of their legal losses and 15.87® who secured 50 - 99% of their legal losses. 
Only 6.8% received 100% or more of their legal losses. Thus, in 94.3% 
of the serious cases studied, less than 100% of the legal losses were 
recovered. Table IV-6 above indicates that when the tort recovery ratio was 
calculated on the basis of economic losses, 27,7% of the seriously injured 
people secured 100% or more recovery. These figures demonstrate the difference 
between legal loss and economic loss ratios. The same difference is apparent 
in those who recovered less than 100% of their legal losses. In Table IV-6 
7.2% recovered between 1 - 49%. of their economic losses and 8.1% recovered 
between 50 - 99% of their losses. There are larger percentages with partial 
recovery when the calculations are based on legal losses. The reason for this 
is that many of the individuals who are recovering more than their economic 
losses, are recovering less than their legal losses. 
An examination of Table IV-8 reveals that there are very few people 
who are compensated for their entire legal losses. A similar pattern exists 
in all categories of loss. Where the losses were between $1 - 49,88.5% received 
nothing, 7.77. received between 1 - 49% of their legal losses, 3.8% received 
between 50 - 997® of their legal losses and no one received over 100% of their 
loss. 
Where the legal losses were between $50 - 99, 77.8% received nothing, 
11.17. between 1 - 497., 11.17. between 58 - 99% and no one received over 100%. 
Where the losses were between $100 - 199, 29.4% received nothing, 29.4% 
recovered between 1 - 49%, 29 . 47. recovered between 50 - 99% of their legal loss 
and 11.8% recovered 100% or better of their legal losses. Where the legal losses 
were between $200 - 299, 66.77. recovered nothing, 22.2% recovered between 1 - 49%, 
and 11.17® recovered between 50 - 99%. No one received over 100%. Where the 
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losses grew to $300 - 499 aa 07 
» 09.34 received nothing, 10.7% between 1 - 49%, 
tween 50 - 99% and 17.9% 100% or better. Where the legal losses were 
between $500 - 999 ai q* 
» i-9% received nothing, 11.9% between 1 - 49%, 23.8% 
between 50 - 991 o 
received 100% or more. Where the losses rose to $1 ft 
1,999, 73.0% received nothine 8 17 k 
mg, 8.1/. between 1 - 49%, 13.5% between 50 - 99% 
^ 5*4% r6CeiVed 10<* » Where the losses were between $2,000 - 4,999 
52.2% received nothing, l3.0% between 1 - 49%, 21.7% between 50 - 99% and 13.01 
over 100%. Where the losses were between $5,000 - 9,999, 60% recovered nothing, 
20% between 1 - 49%> 20% bet _ 
99% and no one over 100%. In the last 
category of loss over $10 000 41 T°L 
. 0, 41.2% received nothing, 29.4% received 1 - 49%, 
17.« received 50 - ,91 e„d U.« l0„ „ 
ion, one may see chat very few Individuals secure lOO&.f 
tk.lr leg.! lo.... „ A ^ ̂  ̂ ^ ̂  ̂  
»» lergese group, however, receive „o ,ort recovery .. .11, 
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(134) 7.5%, 21%. 
(135).13, 42. 
(136) 10%, 25.5%. 
CHAPTER V - THE ROAD TO A TORT RECOVERY 
A. Litigation Procedure 
The procedure used to reach a trial of the issues in an automobile 
accident case will now be examined briefly. Where the injured person is 
unable to settle his claim with the defendant personally or with the 
insurance adjuster representing the liability insurance company of the 
defendant, he may consult a lawyer. This lawyer will then probably attempt 
to settle the matter with the defendant or his insurance adjuster. If this 
attempt fails, the lawyer may proceed to litigation. The first step that 
a plaintiff must take is the issuance of a Writ of Summons in the Supreme 
Court of Ontario or in the County Court if the amount of the claim is under 
$3,000 generally (1). The Writ of Summons must be served personally on 
the defendant (2). Counsel for the plaintiff may at the same time serve 
a Statement of Claim (3) as well as a Jury Notice, if a jury trial is 
desired (4). The defendant or his insurer, on behalf of the defendant, 
must then file an Appearance within 10 days (5) and a Statement of Defence 
within 20 days (6). The plaintiff may then file a Reply and Joinder of 
Issue and set the case down for trial (7). An oral Examination for Discovery 
normally follows at which time each party may question the other before a 
Special Examiner who takes down in shorthand all that is said (8). The 
transcript of these oral examinations may be used at the trial. Examination 
of documents (9) and a physical examination are provided for (10) and will 
probably have preceded the oral discovery. Many cases are settled by counsel 
at the time of the examination for discovery. Both counsel are fully apprised 
of the other's case, the losses, the respective strengths and weaknesses of 
the facts and of the parties themselves. In the event that a settlement is 
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still not reached the parties may proceed to trial. But settlement may 
occur at any time up to trial, at any time during the trial proceedings 
or even after decision while an appeal is pending. These are the steps 
that must be taken in order to have a trial of the case. Only a few of 
the people injured take any of these steps, fewer take most of them and 
still fewer are forced to take all of them. 
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B. Length of Time Taken to Receive Tort Recovery 
1. Time Taken According to Type of Injury 
Even though a claimant receives a good recovery in relation 
to his economic losses, he may have to wait a considerable length of time 
to receive it. Anxiety and hardship may be suffered by the claimant while 
he awaits the outcome of his claim, whether it is in litigation or not. 
Much criticism has been levelled at the delay in court. Thus, it is vital 
to examine the time factor in tort compensation, as well as the amounts 
that are recovered. Table V-l describes the length of time taken to recover 
tort compensation in the cases in the sample where the time periods were 
known. 
An examination of Table V-l demonstrates that 38.6% of the minor 
cases where the time was known were settled in less than three months after 
the accident; 12.5% between 3 and 5 months; 15.6% between 6-8 months; 
11.5% between 9-11 months; 13.6% between 12 - 17 months; 3.1% between 
24 - 29 months; 3.17* between 30 - 35 months; l7o took over 36 months and 17a 
was still pending on September, 1964. 
Thus, in theninor injury cases, 51.1% of the cases were settled in 
less than 6 months, 78.27o in less than 12 months and 91.8% within 24 moiiths. 
Of the minor injury cases only 7.27® of the cases took longer than two years 
to settle and only 1% are still pending. It can be concluded that the vast 
majority of these minor injury cases are settled expeditiously. 
A different picture is painted in the serious injury cases. An 
examination of Table V-l indicates that 18% of the serious cases in the sample, 
where the time was known, were settled in less than 3 months after the injury, 
TABLE V - 1 
yjENCTH 0F TIME TAKEN TO RECEIVE TORT RECOVERY 
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*Rounding errors ignored 
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7.3% were settled between 3 and 5 months, 10% between 6-8 months, 6% 
between 9-11 months, 18% between 12 - 17 months, 8% between 18 - 23 
months, 9.3% between 24 - 29 months, 7.3% between 30 - 35 months, 4% took 
over 3 years and 12% were still pending on September 1, 1964. Thus, of 
these cases, 25.3% were settled in less than 6 months, 41.3% in less than 
12 months and 67.3% in less than 24 months. There were 32.6% of the 
serious cases which were not settled within 2 years and 12% of these were 
still pending on September 1, 1964. Looking at these figures another way, 
only 41.3% of the serious cases are settled within one year, whereas 58.6% 
take longer than one year to settle. In the minor injury cases, 78.2% 
are settled within one year and only 21.8% take longer than one year. It 
can be concluded that the serious cases are not settled as expeditiously 
as are the minor cases. 
In the fatal cases the situation improves somewhat. Of the fatal 
cases in the sample where tort recoveries were received, 36.4% were received 
in less than 3 months, 18.2% between 3 and 5 months, 9.1% between 6-8 months, 
9.1% between 9-11 months, 9.1% between 12 - 17 months, 4.5% between 24 - 29 
months, 9.1% over 36 months and 4.5% were still pending on September 1, 1964. 
Thus, in the fatal cases 54.6% were settled within six months, 72.8% of them 
were settled within 12 months, and 81.9% were settled within 2 years. Only 
18.1% of the fatal cases linger longer than 2 years. It can be concluded that 
the fatal cases are settled more expeditiously than the serious cases but less 
expeditiously than the minor cases. 
A statistical estimate was done on the basis of the sample to 
determine the number of cases in the universe which were settled at various 
times. It was discovered that 124 cases (11) were still pending, 462 (12) 
had been completed over 2 years after the accident, 768 (13) between 12 and 
23 months, 1,310 (14) between 6 and 11 months and 2,454 (15) had been settled 
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within 6 months of the accident. Of all the 4,423 minor cases in the 
universe, where there was recovery and the time of it was known, there 
were 2,258 (16) or 51.1% (17) settled within 6 months of the accident, 
1,198 (18) or 27.1% (19) settled between 6-11 months, 599 (20) or 13.6% 
(21) settled between 12 - 23 months, 323 (22) or 7.2% (23) settled after 
2 years and 46 or 1% were still pending (24) on September 1, 1964. 
Of all the 627 serious cases in the universe, where there was recover 
and the time was known, there were 159 (25) or 25.3% (26) settled within 6 
months, 100 (27) or 16% (28) settled between 6 months and 1 year, 163 (29) 
or 26% (30) settled between 12 - 23 months, 130 (31) or 20.6% (32) settled 
after 2 years had elapsed and 75 (33) or 12% (34) still awaiting trial on 
September 1, 1964. 
Of all the 67 fatal cases in the universe, where there was tort 
recovery and the time was known, there were 37 (35) or 54.6% (36) settled 
in less than 6 months, 12 (37) or 18.2% (38) between 6 and 11 months, 6 (39) 
or 9.1% (40) between 1 and 2 years, 9 (41) or 13.6% (42) beyond 2 years and 
3 or 4.5% still pending (43). 
Thus, the situation seems to be that both the minor cases and the 
fatal cases are settled considerably more quickly than are the serious injury 
cases. Aside from the fatality cases, the greater the severity of the injury, 
the longer the injured person must wait for any tort recovery he may secure. 
The other shocking fact is that on September 1, 1964 there were still awaiting 
trial 18 or 12% of the serious injury cases which were studied. All of the 
accidents studied occurred between January 1, 1961 and December 31, 1961. 
2. Time Taken According to Amount of Economic Loss 
To focus more sharply on the hardship caused as a result of the 
length of time taken to dispose of a tort claim, an examination of the time 
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taken according to the size of the economic loss was done. Table V-2 
indicates when those people in the sample who secured tort recovery re­
ceived payment, in accordance with the amount of their economic loss. Only 
those cases were tabulated in which the time of receipt was known. Cases 
in which lawyers were involved were separated from those where there were 
no lawyers into tables A and B. 
Where the claimant had a lawyer, the larger loss cases took 
longer to settle, whereas the smaller loss cases seem to be settled more 
quickly. For example, a substantial number of the smaller cases were set­
tled within 6 months after the accident. Of the cases where the total 
economic losses were less than $500, the tort recovery was received in less 
than 6 months in 27% of the cases. Where the losses were between $500 - 999 
the tort recovery was received in less than 6 months in 18.67. of the cases; 
between $1,000 - 1,999 it was 17.2%; between $2,000 - 4,999 it was 4.8%; 
and where the losses were over $10,000, in 11.8% of the cases the tort pay­
ment was received within 6 months. 
A larger proportion of the payments were made within one year of 
the accident. Of the casee involving less than $500 loss and in which 
there were lawyers, 60% of the payments were made within one year of the 
accident; of those between $500 - 999 losses, 48.87® received payment in 
this period; and between $1,000 - 1,999 losses, 44.8% were settled in less 
than one year. Once the losses advanced over $2,000 there were only about 
one-half as many tort recoveries within the year: where the losses were 
between $2,000 - 4,999, 23.87® were paid within the year, where they were 
between $5,000 - 9,999, it was 16.6%, and where the losses exceeded 
$10,000 , 23.67® received tort compensation within the year. 
TABLE V - 2 
Length of Time Taken to Receive Tort Recovery 
According to Amount of Economic Loss 
A. Lawyer Retained 
Amount 
of Loss 





12 - 23 
months 





rasps $ No. % No. % No. % No. % No. % No. % 
1 - 499 13 27.0 16 33.0 13 27.0 5 10.4 1 2.1 48 100 
500 - 999 8 18.6 13 30.2 15 34.9 4 9.3 3 7.0 43 100 
1000 - 1999 5 17.2 8 27.6 8 27.6 6 20.7 2 6.9 29 100 
2000 - 4999 1 4.8 4 19.0 10 47.6 6 28.6 0 0.0 21 100 
5000 - 9999 0 0.0 1 16.6 1 16.6 3 50.0 1 16.6 6 100 
10000 + 2 11.8 2 11.8 3 17.6 8 47.1 2 11.8 17 100 
B. No Lawyer Retained 
Amount 
of Loss Under 6 
months 
6 - 1 1  
months 






$ No. % No. % No. % No. % No. % 
1 - 499 47 85.5 6 10.9 2 3.6 0 0 55 100 
500 - 999 13 86.7 2 13.3 0 0 0 0 15 100 
1000 - 1999 3 42.9 2 28.6 2 28.5 0 0 7 100 
2000 + 3 100. 0 0 0 0 0 0 3 100 
TOTALS 66 10 4 80 
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Looking at the other end of the scale, higher proportions of the 
large loss cases took longer than 2 years to settle. Where the losses were 
under $500 only 12.5% of the cases were settled more than 2 years after the 
accident, where the losses were between $500 - 999, 16.3% went longer than 
2 years, where the losses were between $1,000 - 1,999, 27.6% lingered be­
yond 2 years and where the losses were between $2,000 - 4,999, 28.6% were 
settled after 2 years had elapsed. Where the losses rose to between $5,000 
9,999, 66.6% were settled after 2 years, and in the cases with over $10,000 
losses, 58.9/o received their tort recovery only after two years had passed 
from the date of the accident. These figures tend to indicate that the 
larger loss cases are processed more slowly than the smaller ones. 
The cases in which tort recovery was secured without the aid of a 
lawyer were processed more quickly. The vast majority of these cases, 
however, involved smaller loss amounts. Only 4 cases in the no lawyer 
sample required a full year from the time of the accident to be settled, 
the remaining cases being settled in less than one year. Well over 80% of 
the cases prosecuted without lawyers were settled in less than 6 months. 
Consequently, the cases in which lawyers are not involved tend 
to be settled more quickly than those in which there were lawyers, but 
these cases are mostly smaller loss cases which are easier to settle. 
One fact that should not be forgotten is that the tort compensation ratio 
is smaller where no lawyer is in the picture. Therefore, those who press 
their tort claim without a lawyer seem to recover their compensation earlier 
than those who retain a lawyer, but they receive less than those who hire 
lawyers. 
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3* Time Taken According to Source of Recovery 
A comparison of the time taken to receive recovery from 
the different sources was done. Of all the payments received from the 
other insurance company 66.4% were received within one year of the accident; 
of the receipts from the other person himself, 42.7% came within one year 
and only 5% of those against the Fund were received in this period. Of 
the receipts from the other person's insurer, 20.5% took between land 2 
years; 35% of the receipts from the Unsatisfied Judgment Fund came in 
this period and 14.3% of the payments from the other person personally 
were paid in this period. Only 13% of the payments by insurers took longer 
than two years, whereas 60% of the Fund payments were not made until after 
2 years. Of the payment by the other person himself, 42.9% were made 
beyond 2 years after the accident. 
These figures indicate the shocking delays in the old Unsatisfied 
Judgment Fund administration as compared with the private insurers. In 1963 
the Unsatisfied Judgment Fund was completely overhauled and it is certain 
that its present administration is more efficient than it was during the 
period of this study. This Fund is now called the Motor Vehicle Accident 
Claims Fund. It is being operated very much like a private insurance 
company (44) whereas the old Fund had very cumbersome procedural requirements 
(45). 
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C. Claims Made 
1. Claims According to Type of Injury 
The road to a tort recovery may be long and tortuous or it may 
be short and direct. Recovery may come only after prolonged litigation or 
it may come swiftly after a request for payment is made to the defendant 
or his insurer. By the definion of "claim" used in this study, a court 
case need not have been filed in order for a "claim" to be made. A mere 
request from the defendant or his insurer in person or through a lawyer 
amounts to a "claim". Also by definition, no tort recovery could be ob­
tained without a 'claim" being made. Table V-3 depicts the number of 
persons who made tort claims. 
Over one-half of all the people injured made no claim against 
the other person. Because they did not attempt to secure compensation, 
they received none. Of the 11,870 people injured in the County of York 
in 1961, 5,755 (46) or 48.5% (47) tried to recover from the other person 
or his insurer. Strangely enough the fatal accident cases generated the 
smallest percentage of claims; in only 73 (48) or in 42.1% (49) of the 174 
fatal cases were claims made. On the other hand, claims were made by 
5,022 (50) persons or 48.2% (51) of the 10,413 minor injury cases. Only 
in the serious injury cases did a majority of the victims claim tort com­
pensation; in 660 (52) or in 51.5% (53) of the 1,283 serious cases claims 
I were made. Therefore, 6,115 individuals (54) or 51.5% (55) of the injury 
victims made no attempt to recover from the other person and thus received 
| nothing by way of tort recovery; in 51.8% of the minor cases, in 48.5% of 
the serious cases and in 57.97. of the fatal cases no claim was made. Con­
sequently, the majority of people in the universe failed to claim and there-
TABLE V - 3 
People who made claims 
by type of injury 
(Number of people in the universe who made claims 














Minor 226 109 5,022 
% 
48.2 117 5,391 
% 
51.8 
Serious 307 158 660 51.5 149 623 48.5 
Fatal 57 24 73 42.1 33 101 57.9 
ALL CASES 590 291 5,755 48.5 299 6,115 51.5 
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fore they could not recover anything by our definition. Only in the 
serious cases did a majority make a claim and here it was only a slight 
majority of 51.5%. 
2. Claims Made According to Residence of Injured Person 
A comparison was done of the incidence of claims in Metropolitan 
Toronto and outside of Metropolitan Toronto. Of the people who lived in 
Metropolitan Toronto who received minor injuries, 48.1% made a claim 
against the other person and 51.9% did not bother to claim. Of the 
people interviewed with minor injuries who lived outside of Metro, 50% 
made a claim and 50% did not make any claim. Of the people in Metropolitan 
Toronto who were seriously injured, there was a claim in 54% of the cases 
and in 46% there was no claim. Of those injured seriously who lived out­
side Metro only 40% of them made a claim while 60% did not claim. In the 
fatal cases, there were claims in 46.2% of the Metro cases, whereas there 
was no claim in 53.8% of the cases. Of the fatal injury cases outside of 
Metro, there were claims in only one-third of the cases, whereas in two-thirds 
of the cases the family failed to claim. 
Thus, except for the minor cases, there appears to be a slightly 
higher propensity to claim in Metropolitan Toronto than there appears to be 
outside of Toronto. This is understandable since insurance company offices, 
insurance adjusters and lawyers may be more readily available in urban centres. 
Less time is taken and less travel is required in order to contact the 
necessary people. In addition, it may be that rural people and the people 
in the smaller towns are not as claim-conscious as are the people of larger 
cities. 
3. Claims Made According to Amount of Economic Loss 
A comparison was done with regard to the incidence of claims 
according to amount of economic loss. Of those who lost something between 
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$1 49 only 25.6% bothered to make any claim and 74.4% abandoned their 
potential claims. Where the losses were between $50 - 99, 48.3% claimed 
and 51.7% did not claim. However, where the losses amounted to between 
$100 - 199, the incidence of claims rose to 67.4% and only 32.6% failed to 
claim. Where the losses were between $200 - 299 the number claiming fell 
to 47.2% and compared with 52.8% who failed to claim. The percentage of 
those who claimed where the losses were between $300 - 499 rose again 
to 50% who claimed and 50% who did not claim. In the category of loss 
between $500 and 999, 61.9% made a claim and only 38.1% failed to do so. 
Between $1,000 - 1,999 the percentage who claimed fell slightly to 54.5% 
compared with 45.5% who made no claim. Where the losses amounted to between 
$2,000 and $4,999, the percentage of those claiming rose to 70.5% whereas 
only 29.5% failed to claim. Where the losses exceeded $5,000 the incidence 
of claims fell again to 49.2% whereas 50.8% did not claim. 
Thus, only about a quarter of the cases with very small losses 
under $50 gave rise to any claims. Where the losses were between $50 and 
$499 the incidence of claims was 50% or less, except for a higher incidence 
in one group of cases. Where the losses exceeded $500, the percentage of 
claims rose to a high of 70.5% in the cases between $2,000 and $4,999 and 
began to fall off slightly in the cases of loss over $5,000. It can be 
concluded that where the economic losses are large a claim is more likely 
to arise. However, it must be noted that there are substantial numbers of 
people, even in the large loss cases, who fail to make any claim at all. The 
converse of this is that there are large numbers of people who make claims 
even though they had rather small losses. 
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4. Claims Made According to Category of Victim 
There are three major groups of injured persons. There are 
the drivers themselves, the pedestrians (including bicyclists) and the 
passengers. The passengers include gratuitous and non-gratuitous 
passengers. The pedestrian, it will be recalled, has the benefit of 
a statutory onus which shifts the burden of proof to the defendant. The 
gratuitous passenger, on the other hand, is deprived of a right of action 
against his driver, although he may claim against the other driver, his 
recovery being reduced by the percentage of his driver's contributory 
fault. An examination of the different claim patterns for these different 
categories of injured person will now be made. 
Of the drivers studied, 44.9% made a claim while 55.1% failed 
to claim. Of the pedestrians, however, a claim was made by 65.7% of those 
injured. Only 34.3% of the pedestrians refrained from making a claim. Of 
the bicyclists who were injured 44% claimed and 56% did not. Of the 
gratiutous passengers injured only 38.6% made a claim and 61.4% made no 
claim. Of the non-gratuitous passengers 62.5% claimed and 37.5% did not. 
This group of gratuitous passengers made up 95.1% of all the passengers. 
Thus, only some 4.9% of the passengers studied were non-gratuitous passengers 
and thus were able to use the Harrison arguments in order to recover against 
their own drivers (56). 
It can be readily observed that the incidence of claims is highest 
among pedestrians and non-gratuitous passengers, whereas the drivers claim 
much less often and the gratuitous passengers claim still less often. 
5. Claims Made According to Income of Chief Supporter 
Of those injured who earned less than $3,000 per annum, or whose 
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chief supporter earned less than this amount, 49% claimed and 51% did not 
claim. Of those earning between $3,000 and $5,000 per annum 43% claimed 
and 57% failed to claim. Of those between $5,000 and $7,000 per annum 
50.9% claimed and 49.1% did not. Of the people earning between $7,000 and 
$10,000, 70.6% claimed and only 29.4% did not claim. Of those earning 
over $10,000 per annum 75% made a claim and only 25% did not. Thus, it 
appears that the people with incomes under $5,000 per annum are less 
likely to claim than those who earn over $5,000. In the higher income 
brackets the incidence of claims seems to be rather higher. 
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D. Lawyer Involvement 
1. Consultation 
Lawyers were involved in only a small proportion of the injury 
cases. A lawyer was consulted in only 4,418 or 37.3% of the 11,870 injury 
cases which occurred in the County of York in 1961. In the other 7,452 
or 62.7% of the cases, no lawyer was consulted. As the injury increases 
in seriousness, consultation with a lawyer is more frequent. Thus, lawyers 
were consulted in 35% (59) of the minor cases, in 51.1% (60) of the serious 
and in 70.2% (61) of the fatal cases. 
2. Retainer 
Not all of the people who consulted a lawyer retained him to prosecute 
a claim on their behalf. Many individuals, after consulting a lawyer, 
proceeded to claim by themselves. Many individuals, after seeing a lawyer 
abandoned their claims altogether. 
Although 4,418 of all the people injured saw a lawyer, only 
3,423 (62) persons or 28.9% (63) retained a lawyer. In the minor cases 
only 277. (64) of the people injured retained a lawyer, in the serious cases 
it was 42% (65) and in the, fatal cases it was 42.17. (66). In some of the 
cases where a lawyer was retained no claim was made but in the vast majority 
of cases the lawyers retained proceeded to claim on behalf of their clients. 
3. Lawyer Consultation where no Claim Made 
Only a few of the people who made no claim received legal advice 
prior to abandoning their claim. Of the 117 in the minor injury sample who 
made no claim, only 14 of them consulted a lawyer. Thus, 88% of the people 
with minor injuries, who abandoned their claim did so without consulting a 
lawyer as to their legal rights. Of the 149 seriously injured in the sample 
that did not claim, only 29 sought legal advice. Thus, 80.57. of these 
people abandoned their claim without the aid of a lawyer. In the fatal cases, 
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of the 33 who made no claims, only 19 consulted a lawyer. Therefore, a 
decision not to claim was made without legal counsel in 42.4% of the fatal 
cases. 
These statistics indicate that a great many of the injured people 
even in the serious and fatal cases, are deciding without consulting lawyer 
that they will not claim. The reasons most frequently given for this in-
elude the feeling that the respondent himself was at fault, the unwilling-
ness or inability of gratuitous passengers to sue relatives or friends, the 
fear of the high cost of legal services, a general disinclination to become 
involved in court proceedings and, particularly in the smaller loss cases, 
the injury was said to be only slight and non-tort sources had already 
covered the expenses. 
4. Litigation Costs 
The total of legal fees and court costs varied according to the 
source of recovery. In the cases surveyed the average legal costs, where 
there were such costs, amounted to $549 where the payment was made by the 
other person's insurer, $175 where the other person himself paid and $867 
where the old Unsatisfied Judgment Fund was involved. 
One of the reasons for the higher cost in the Fund cases is that 
considerable time and effort of counsel was required normally because the 
old Fund used to resist claims rather strenuously. Court appearances were 
more often necessary and the paper work was substantial. Another partial 
explanation is that a larger proportion of serious cases would terminate 
in claims against the Fund; those with smaller losses were more likely to 
abandon their claims where there was an uninsured driver involved both be­
cause of ignorance about the existence of the Fund and the disinclination 
to bear the additional trouble of a Fund case. 
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E. The Role of the Courts 
1. Writs Issued 
Only a portion of the people injured in automobile accidents 
seek the aid of the court process to secure recovery. It is estimated that 
only 1,591 (67) Writs of Summons were issued by all the people injured in 
the County of York in 1961. Therefore, court action was commenced in only 
13.47® (68) of all the injury cases® By a "court action commenced", this 
study means that a Writ of Summons was issued. It must be pointed out 
that there may have been a few situations where actions were started but 
the respondent was unaware of this. Where possible, these gaps were filled 
by direct consultation with the lawyer involved, or by examination of the 
court records. However, there may have been a very few people who had cases 
started on their behalf which have not been recorded by the study. It is 
doubtful whether any cases were recorded as started where they have not 
in fact been started. 
The minor injuries gave rise to an estimated 1,198 (69) cases. 
In other words, 11.5% (70), of all the people who received minor injuries 
commenced a court action. Of all the seriously injured 372 (71) or 29% (72) 
of all these people commenced an action to recover tort damages. Of the fatal 
cases, only 21 (73) or 12.3% (74) of the families bereaved launched legal 
proceedings to secure tort compensation. 
Of the cases in the sample that were studied there were 122 in 
which a Writ was issued. Twenty-four of these were issued within 3 months 
I accident, 23 were issued between 3 and 6 months of the accident, 17 
between 6 and 9 months and the balance of 44 were issued between 9 and 12 
months after the accident® There is a limitation period of one year for all 
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Highway Traffic Act actions, after which time no action may be commenced 
(75). In 14 cases, the time of commencement of action was not known. Thus 
of the cases actually started where the time is known, 43.5% were begun in 
less than 6 months and 56.5% were not started until after 6 months had 
elapsed from the date of the accident. 
It can be concluded that the majority of cases commenced are not 
the 
arte until after 6 months of/date of injury. Often during this period 
negotiations are taking place between the plaintiff and the defendant or 
his insurer. Frequently, the reason for not commencing action is that the 
extent of the injury is not fully determined until several months have 
elapsed. Nevertheless, where litigation is started, it is not started 
normally until after the lapse of a significant time period. 
Statements of Claim Filed 
In only 91 of the 590 cases studied was a statement of claim 
filed by the plaintiff. Thus, in 31 of the 122 cases studied in which an 
action was started, the action was settled or abandoned without proceeding 
further than the Writ of Summons stage. 
In the cases where a Statement of Claim was filed, 7 were filed 
within 3 months after the accident, 19 between 3-6 months, 15 between 
6 and 9 months, 19 between 9 and 12 months and 24 between 1-2 years and 
3 over 2 years after the accident. In 4 cases time of filing was not known. 
Thus, 29.9% of the Statements of Claim where the time of filing was known 
were filed within 6 months, 39.1% between 6 months and 1 year and 31% were 
filed after at least 1 year had elapsed. 
3« Statements of Defence Filed 
In 80 of the cases studied, Statements of Defence were filed by 
the defendant. Only two of these were filed within 3 months of the accident, 
13 were filed between 3 and 6 months, 15 between 6 and 9 months, 14 between 
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9-11 months, 28 between 12-23 months and 4 were not filed until at least 
2 years after the accident. In 4 cases the time of filing was not known. 
Thus, in 19.7% of the cases where the time was known Statements of Defence 
were filed within 6 months, in 38.2% of the cases they were filed between 
6 months and 1 year and in 42.1% of the cases they were not filed until 
after one year had elapsed. 
4. Cases Set Down for Trial 
There were 72 cases set down for trial of the ones studied, 45 
for a jury trial and 27 for non-jury trial. Thus, 62.5% of the cases set 
down sought to have the matters determined by a jury. 
Of the 45 cases set down for jury trial, 2 of them were set down 
in less than 6 months, 19 of them between 6 months and 1 year, and 20 of 
them were not set down until after a year. In 4 cases the time was unknown. 
Thus, in 48.8% of the cases, which were set down for jury trial, this operation 
was completed after 1 year had passed. 
Of the 27 cases studied which were set down for trial by judge 
alone, 5 were set down in less than 6 months, 10 between 6 months and a 
year and 12 were not set down until after a year had gone by. Thus, in 44.4% 
of these cases, they were not set down until after a year had elapsed. 
It can be observed that a jury trial seems to be selected more 
often than a trial by judge alone. Although a majority of the cases set down 
for trial are so set down prior to the passage of 1 year, almost half of 
these cases are not set down until after 1 year has passed from the date of 
the accident. 
5. Examinations for Discovery 
The examination for discovery is acrucial time in the conduct of 
litigation. It is here that many cases are won or lost. In automobile 
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cases a settlement should be made at discovery, if a trial is to be 
avoided. Examinations for discovery were held in an estimated 588 cases 
(76) in tne universe. Putting this another way, there were examinations 
for discovery held in 37.OX (77) of all the actions which were started. 
Only a small fraction of these survived to the commencement of trial. 
These discoveries were held more frequently in the serious 
cases than in any of the other types of case. In 213 (78) of the serious 
injury cases, or in 57.3% (79) of the serious cases started, a discovery 
was held. In the minor cases a discovery was held in 369 cases (80) or in 
30.8% (81) of these cases. In the fatals, only 6 (82) of the 174 cases 
went to discovery, or 28.6% (83) of these cases. 
Thus, in the serious injury cases that are started, the majority 
of them go to discovery, whereas in the minor cases and the fatal cases a 
considerable majority of the cases started are settled or abandoned without 
the utilization of the discovery procedure. 
The vast majority of the examinations for discovery are not held 
until at least a year after the accident. Of the discoveries held where the 
time was known, 34 or 66.7% were held after a year had elapsed and 7 of these 
or 13.7% were not held until 2 years after the accident. In only 17 or 33.3% 
of the cases was discovery completed within a year of the injury. In 10 
cases the time of the examination for discovery was unknown. 
6. Trials Commenced 
Although there were 1,591 cases started, only in 141 (84) was a 
trial actually begun. Thus, only 8.9% of the cases started as a result of 
the 1961 injuries in the County of York were actually brought to trial. 
The percentage of trials commenced was highest in the fatal cases, 
lower in the serious cases and lowest in the minor cases. There were an 
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estimated 92 trials (85) commenced as a result of minor injuries, 46 (86) 
as a result of serious injuries and 3 (87) as a result of the fatalities. 
Taking these figures as a percentage of the cases started, we see that in 
7.7% (88) of the minor cases, in 12.4% (89) of the serious ones and in 
14.3% (90) of the fatal cases started, a trial of the issues is actually 
begun. 
Of the 14 trials actually started in the cases studied 8 of them 
were with jury and 6 with judge alone. Of the 8 jury trials started, 3 were 
commenced between 1 and 2 years after the accident and 4 were begun only 
after 2 years. In one the time was unknown. Of the 6 non-jury cases 1 
was started between 1 and 2 years and 3 were not begun until the lapse 
of at least 2 years. In 2 cases the time was unknown. 
Thus, of the cases studied, no trials were begun in less than 
1 year. Of the 11 trials commenced, inwhich the time was known, 7 or 
63.6% of the cases did not start until at least 2 years after the accident. 
A total of 4 or 36.4% were begun between 1 and 2 years. It can be concluded 
that if a trial is needed it will most likely not occur until after 2 years 
from the date of the accident. 
7. Trials Completed 
It is estimated that only 32 (91) of the 141 trials commenced 
were ever completed. Of these, 29 (92) were serious and 3 (93) were fatal. 
None of the minor injury trials studied were completed (94). 
Of the 46 serious trials started, 29 (95) were completed. In 
other words, 63% of the serious trials commenced went to judgment and 37% 
were settled during the course of trial. Put another way, 7.9% (96) of the 
serious cases started went to trial judgment. 
Of the sample studied, there were 8 completed trials. 4 were 
completed between 1 and 2 years after the accident and 4 were completed 
after 2 years had elapsed. In 6 of these cases the plaintiff was victorious 
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and in one the liability was split 50-50% and in one the plaintiff lost. 
One appeal was filed in the case which the plaintiff lost. The assessments 
of damages reached by the court in the cases studied were as follows: 2 
between $2,000 - 4,999; 4 between $5,000 - 9,999 and 2 between $10,000 and 
49,999. No general conclusions should be drawn from this description be­
cause of the tiny number of cases in the sample that survived to this stage. 
8. Cases Still Pending 
One rather shocking fact unearthed by the study was that there 
were almost as many cases still awaiting trial in September 1964 as had 
been actually tried since 1961. An estimated 124 cases (97) were still 
pending even though a minimum of 2 1/2 years and a maximum of 3 1/2 years 
had elapsed from the date of the accident out of which they arose. 
There were more serious cases awaiting trial than had been tried. 
Still awaiting trial were 75 (98) or 20.2% (99) of the serious injury 
actions started. Among the minor cases, 46 (100) or 3.8% (101) of the 
actions started and 3 (102) or 14.37® (103) of the fatals were still await­
ing a trial of the issue in September, 1964. 
In the actual sample, there were 20 cases (1 minor, 1 fatal and 
18 serious) still awaiting trial whereas only 14 (2 minor, 1 fatal and 11 
serious) had commenced a trial. 
These facts bring into bold relief the problem of delay in some 
cases, notably the serious injury cases. One of the reasons why these 
cases were still pending may be that they were weak on their merits. If 
so, even though a few of them will be tried eventually they are likely to 
be unsuccessful. Some of them will be abandoned and a few may secure a 
judgment. Other reasons for the delay include injuries with uncertain 
prognosis, difficulties encountered in having all the witnesses available 
at the same time, inadequate courtroom facilities, an insufficient number 
of judges, and others. 
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9. Summary 
Table V-4 depicts the number of cases in the sample that 
proceeded through each stage of litigation, according to type of injury. 
The percentage figures given are taken on the total number of injuries 
in the sample. 
Of the people with minor injuries 48.2% made a claim, 11.5% 
issued a Writ, 7.1% filed a Statement of Claim, 3.5% held a discovery, 
.9% commenced a trial and .4% were still pending. 
Of the individuals with serious injuries 51.5% claimed, 29% 
issued a Writ, 22.5% filed a Statement of Claim, 16.3% held a discovery, 
3.67® started a trial, 2.3% completed it, and 5.9% were still awaiting trial. 
In the fatal cases 42.17® claimed, 12.3% issued a Writ, 10.5% 
filed a Statement of Claim, 3.5% held a Discovery, 1.8% started a trial, 
1.8% completed a trial and 1.8% were still awaiting trial. 
Thus, the serious cases utilize the court processes more than 
the minor cases in order to obtain recovery. Very few of the cases started 
survive after discovery indicating that settlements are frequent after this 
stage of litigation. A large number of cases were still pending. 
TABLE V - 4 
The Road to a Tort Recovery 
(Number of Cases in sample going through 
each stage of litigation and percentage 





Claims Made Writs Issued Statement of Claim 
Filed No. % of all 
cases 
No. % of all 
cases No. % of all 
cases 
Minor 226 109 48.2 26 11.5 16 7.1 
Serious 307 158 51.5 89 29.0 69 22.5 






No. 7o of all 
cases 
Minor 226 1 .4 
Serious 307 18 5.9 
Fatal 57 1 1.8 
Type of Number in Discovery Held Trial Started Trial Completed 
Injury sample No. % of all 
cases 
No. % of all 
cases 
No. % of all 
cases 
Minor 226 8 3.5 2 .9 0 -
Serious 307 50 16.3 11 3.6 7 2.3 
Fatal 57 2 3.5 1 1.8 1 1.8 
CHAPTER V - FOOTNOTES 
(1) See The County Courts Amendment Act, 1961-62, S.0.1961-62, 
c.24 amending Section 19(1) of the County Courts Act, R.S.O. 1960 
c.76. 
(2) See Rule 16, Rules of Practice, R.R.O. 1960, Regulation 396 as 
amended. 
(3) See Rule 111 and following op. cit. supra, footnote 2. Grossberg, 
Practice Suggestions, special lectures of Law Society of Upper 
uanaaa, i*52 at p. 5. 
(4) See Section 58, The Judicature Act, R.S.O. 1960, c.197 as amended 
(5) Rule 45, op. cit. supra, footnote 2. 
(6) Rule 113, op. cit. and see Grossberg, footnote 3 supra. 
(7) See Rules 246-250. 
(8) See Rules 337-346. 
(9) Rule 347 
(10) The Judicature Act, footnote 4, supra. s.75. 
(11) No variances given. 
(12) " " " 
(13) " " " 
(14) " " " 
(15) " " " 
(16) + 490 
(17) + 8.9% 
(18) + 384 
(19) + 8% 
(20) + 280 
(21) + 6.2% 
(22) + 218 
(23) + 4.9% 
(24) No variances given 
(25) + 36 
(26) + 5.5% 
(27) + 29 
(28) + 4.6% 
(29) + 36 
(30) + 5.5% 
(31) + 33 
(32) +5.1% 
(33) + 26 
(34) + 4.2% 
(35) 24, 52 
(36) 38.8%, 69.7% 
(37) 6, 24 
(38) 8.5%, 33.5% 
(39) 2, 17 
(40) 3%, 22.8% 
(41) 4, 20 
(42) 3.7%, 28.9% 
(43) No limits given. 
(44) Mr. T. H. Bell (now retired) who was associated with General 
Accident Insurance Company was the first director of the new 
fund and contributed largely to its apparent success. See 
Motor Vehicle Accident Claims Act, 1961-62, s.o.1961-62, c.84. 
(45) See Highway Traffic Act, R.S.O. 1960, c.172, ss.128-142. 
(46) + 576 
(47) + 4.9% 
(48) 55, 90 
(49) 33%, 51.5% 
(50) + 592 
(51) + 5.7% 
(52) + 55 
(53) + 4.3% 
(54) + 576 
(55) + 4.9% 
(56) See Chapter IV, supra 
(57) + 555 
(58) +4.7% 
(59) + 5.4% 
(60) + 4.3% 
(61) 61, 79.5% 
(62) + 519 
(63) + 4.4% 
(64) + 5.1% 
(65) + 4.2% 
(66) 33%, 51.5% 
(67) + 370 
(68) + 3.1% 
(69) + 384 
(70) + 3.7% 
(71) + 50 
(72) + 3.9% 
(73) 12, 34 
(74) 7.5%, 21% 
(75) See Highway Traffic Act, R.S.O. 1960, c.172, s.147(1) 
(76) + 232 
(77) + 14.5X 
(78) + 41 
(79) + 8.1 
(80) ± 232 
(81) + 171 
(82) 2, 17 
(83) 9.5X, 59.2X 
(84) Ho confidence limits. 
(85) 18, 295 
(86) + 21 
(87) 1, 13 
(88) No limits given 
(89) + 5.6X 
(90) 3. IX, 45.2X 
(91) No limits given 
(92) + 19 
(93) There was one fatal case in the sample in which a trial was 
started. It was completed. This estimate cannot be relied on. 
(94) Several must have been completed but no estimate could be made 
since the saaiple contained no completed minor injury trials. 
(95) + 19 
(96) + 4.7X 
(97) No limits given 
(98) + 26 
(99) + 6.7X 
(100) 2, 221 
(101) No limits given 
(102) 1, 13 
(103) 3.IX, 45.2X 
CHAPTER VI - NON-TORT RECOVERY 
A. The Social Welfare System of Ontario 
1. General 
In recent years the Province of Ontario has created a rather com­
plex social welfare system, which is available to assist anyone injured in 
an automobile accident. This study sought to assemble facts to facilitate 
an assessment of the role of social welfare in providing aid for the people 
injured in automobile accidents. A short outline of the most important 
features of the system will be of assistance in understanding the statistics 
which will follow. 
2. The Ontario Hospital Services Commission 
During the period of this study, (1) 96.5% of the eligible resi­
dents of Ontario were covered by hospital insurance under 'The Hospital 
Services Commission Act" (2). By the end of 1964, 98.7% of the eligible 
residents of Ontario were covered (3). 
This hospital plan is government-operated and is financed by 
federal and provincial funds (4), as well as by private premiums (5). A 
subscriber is entitled to receive "insured services" (6) which include the 
entire in-patient hospital bill and out-patient services such as emergency 
service within 24 hours after an accident (7). 
For certain groups such as employee units of 15 or more, enrol­
ment in the plan is mandatory (8). Other groups may apply to become 
'Mandatory groups" or "collector's groups" (9), and there are provisions 
for people to become "pay-direct participants" (10). 
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One significant provision is that individuals who are in receipt 
of public assistance because of needy circumstances may be provided with 
a hospital insurance certificate at the expense of the Ontario Government 
which entitles them to the same rights as ordinary subscribers (11). 
Where the negligence of a third party is the cause of an injury, 
the Commission is subrogated to the right of the insured person to recover 
from that other person all or part of the cost of insured services provided ( 
Thus the Commission is entitled to recover from the defendant in automobile 
cases the cost of hospital service provided to the injured person. This 
means that the OHSC is a party to most automobile cases that are commenced 
in Ontario. The Commission must be notified and it normally hires the 
plaintiff's counsel to represent it in the action as well as the injured 
person. A portion of the legal costs is also born by the OHSC (13). 
3. Workmen's Compensation 
The Province of Ontario has a Workmen's Compensation plan which 
compensates workmen for injuries suffered in accidents arising out of and 
in the course of their employment (14). Ontario was a pioneer in this type 
of legislation. Even now the scope of the services provided under the 
scheme is a model for study. 
Prior to the passage of this legislation, the common law in this 
area had become repugnant to most people. The "common employment doctrine" 
precluded an employee from recovering compensation from his employer for the 
negligence of a fellow servant. In addition, the defence of "voluntary 
assumption of risk" deprived many workmen of their right of action, since it 
was felt that a worker waived his right to sue his employer when he agreed 
to engage in a dangerous type of work. The defence of contributory negligen 
could deprive the workman of compensation, where he was partially to blame 
for his injury. In addition to this trinity of defences, there was the 
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normal reticence of an employee to sue his employer. Employees often 
lacked the funds necessary to retain a lawyer. 
The new Workmen's Compensation statute in 1915 swept all of this 
aside. The scheme created was a state-operated one administered by the 
Workmen's Compensation Board (15). Most employers are required to contribute 
to a fund and to pay assessments which are set periodically by the Board. 
These assessments may vary in accordance with the nature of the industry 
and the risk involved in its operations (16). A few industries such as 
railways, shipping, telephone companies, provincial governments and 
municipal governments are required to compensate their employees directly (17). 
There are only a small group of industries which are excluded from the 
operation of the scheme altogether (18). 
Where a workman who is covered by the Statute is injured in an 
accident arising out of or in the course of his employment, he is entitled 
to benefits under the Act including hospital, medical and nursing care, and 
any necessary equipment (19). In addition, he is entitled to rehabilitation 
benefits to assist him in returning to work (20). Throughout the period of 
disability he will receive weekly payments of 757® of his average weekly 
wages/bring the previous twelve month period (21). If the workman is killed 
his family is entitled to burial costs up to $300 and monthly income payments 
of $75, subject to increase where there are dependent children (22). 
The workman's right of action against an employer under Part I of 
the Act was removed by the statute. All claims under the act are heard by 
the Board (23), and the benefits awarded replace the common law right of 
action against the employer. Where a workman is injured by the negligence 
, of a third person, who is not covered by the act, he may claim benefits under the 
Act or he may elect to sue that other person in court rather than receive his 
benefits (24). Where the workman chooses his benefits under the W.C.A., the 
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Board has subrogation rights against the third party (25). However, if 
the workman sues the third person but recovers less than he would have 
been entitled to under the Act, he may collect the difference from the 
Board (26). 
Thus, where truck drivers, or other persons who earn their living 
in part by travelling from place to place in a motor vehicle, are injured in 
automobile accidents, they may be covered by the Workmen's Compensation Act 
and entitled to substantial benefits thereunder. The impact of their I 
financial losses as a result of the accident may be minimized by this scheme. 
4. Disability Pensions 
Under the Disabled Persons Allowances Act (27) the Province of 
Ontario has provided for small pensions to be paid monthly to people who are 
totally and permanently disabled and who comply with a rather stringent means 
test. There is a similar scheme for the payment of pensions to blind people 
under the Blind Persons' Allowance Act (28). The federal government shares 
the cost of these pensions with the provinces which administer them (29). 
Under these statutes there were in Ontario in 1962, 13,762 people in receipt 
of disability pensions and 1,846 people in receipt of blind persons' pensions 0 
Both pensions are in the amount of $75 per month (31). 
A person who is a recipient of a disabled peron's allowance or a 
blind person's allowance is "entitled without cost to receive medical services 
provided under any agreement between the Crown and the Ontario Medical 
Association". In addition, it will be recalled that these people are entitled 
to hospital care (32). 
The means test provisions ensure that only those in need may receive 
these pensions. A disabled person who is unmarried may earn only $1,260 
annually inclusive of the allowance, $2,200 if he is married, and slightly 
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more in certain specified situations (33). The means test for a blind 
person is slightly higher. A blind person may earn, without forfeiting 
his pension, $1,500 per year, including the pension, $2,580 if he is 
married and other specified amounts in other specific situations (34). 
Thus, it can be seen that although some financial assistance is given to 
people who are disabled, it provides only subsistence living. 
People who are severely injured in automobile accidents may 
become blind or totally and permanently disabled. Where this has occurred, 
they are eligible for these pensions and for the hospital and medical care 
provided in the regulations. 
5. General Welfare Assistance 
In order to buttress the existing welfare legislation and in order 
to fill the gaps that existed, Ontario passed the General Welfare Assistance 
Act (35). This is a tri-level governmental scheme which brings together 
municipal administration, provincial financial and regulatory assistance, 
and federal financial contributions. Municipalities appoint "welfare 
administrators" to administer the welfare programmes (36). This welfare 
assistance is available to people in needy circumstances who are unable to 
maintain themselves for almost any reason (37). Of course, people who are 
unable to provide for themselves because of an automobile accident injury 
are eligible for general welfare assistance whether they are eligible for 
disability pensions or not. If they are eligible for and in receipt of a 
disability pension, they may receive "supplementary aid" (38). The province 
pays up to 807o of the amount paid as supplementary benefit to a maximum of 
$16 per month. Thus, in practice, an additional $20 general welfare payment 
may be added to the $75 per month disability pension in proper cases. If 
someone is not eligible for a disability pension because he is not "totally 
and permanently disabled", he may still qualify for an "incapacitation 
allowance" (39). 
The amount paid is variable depending on the number of dependants 
that the applicant has. Detailed tables (40) are provided which range in 
amount from $27.75 per month for a single person to $179.20 per month for 
three adults and seven children. Additional payments are available where 
there is a special diet required, where fuel is needed to heat a place of 
residence or for cooking, and for transportation (41). Health, and medical 
and dental care (42) and burial expenses are provided when required (43). 
In March of 1960, some 6B,274 people in Ontario were in receipt of some general 
welfare assistance. 
6. Medical Care 
Ontario has adopted no government-sponsored "medicare" plan as 
yet (44). There is in existence, however, a number of privately operated 
plans, which in 1961 covered about 49% of the people of Canada (45). Both 
non-profit plans and private plans operate side by side. 
The largest of the non-profit plans is the Physician's Services 
Incorporated Which covered some 1,417,486 Ontario people in 1961. Other 
private groups called Associated Medical Services, Windsor Medical Services, 
Quebec Hospital Services Association and Blue Cross covered 671,870 and 
Co-operative Plans covered 253,460 persons. These later figures increased 
by almost a quarter of a million in 1962 (46). It is safe to assume that 
they have climbed still further in 1963, 1964 and 1965. The number covered 
in 1965 in Ontario is estimated at 75%. (47) 
The various plans have schedules of fees for each of the different 
treatments provided by their member doctors. Normally there is a small 
deduction from the amount the doctor receives to cover the cost of admin­
istration. In the P.S.I. plan there is a 107. deduction from the agreed fee 
schedule which is borne by the doctor, if he is a member of the plan. If 
the doctor is not a member, the amount of the fee, less ICR, is sent directly 
to the subscriber. A doctor who is not a member is entitled to charge any 
fee he wishes. Thus, if a subscriber to one of the plans visits a doctor 
who is not a member of the plan he may be expected to pay a higher fee than 
that in his schedule of rates. He is also expected to bear the 10X admin­
istrative fee rather than the doctor. Some plans set the fees at amounts 
less than the O.M.A. fee schedule and thus they merely provide partial 
coverage to their subscribers. 
7. Other Programmes 
In addition to these public and private programmes, there are many 
other potential sources of non-tort recovery. Many individuals carry private 
insurance to cover their loss as a result of collision expenses. Thus, if 
an individual suffers damage to his motor vehicle he may be able to recover 
the cost of repairs from his own collision insurance. There are many 
individuals who have life insurance and disability insurance. Thus, if 
someone is killed or disabled his widow or wife may receive financial aid 
from his life insurance company or his disability insurance company. There 
are some people whose employers contract to pay their wages in the event of 
their absence from work as part of their terms of employment. A person injured 
in a motor vehicle accident may receive such benefits. Sometimes, an employer 
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pays an employee some wages in these circumstances out of kindness alone 
even though there is no contractual obligation to do so. All of these 
sources of recovery, in addition to social welfare schemes, will be analyzed. 
B# Estimated Total of Non-Tort Recovery in the Universe for Various Types 
of Recovery 
All of the 11,870 people in the universe collected from non-tort 
recovery sources the amount of $3,347,000 or 23*2% of the total losses. (48) 
These recoveries were under several main heads of recovery. Hospital 
insurance sources yielded $909,000 (49) or 94.5% of the total loss; medical 
insurance sources paid out $197,000 (50) or 24.9% of the total loss; 
collision insurance yielded $937,000 (51) or 51.7% of the total loss, and 
income coverage sources disgorged $849,000 (52) or 24.9% of the total loss. 
See Table Vi - 1 for these figures in chart form. 
Those in the minor injury stratum recovered an estimated $388,000 
(53) for hospital expenses, or 95.3% of the loss; $77,000 (54) medical costs, 
or 17.9% of the loss; $793,000 (55) collision losses or 51% of the loss, and 
$210,000 (56) for income loss or 18.5% of the loss. 
All of the seriously injured recovered $513,000 (57) hospital 
coverage or 93.8% of the loss; $117,000 (58) medical costs or 34% of the 
loss; $137,000 (59) collision expenses or 58.3% of the loss and $221,000 (60) 
income loss or 18.77o of the loss. 
The families of the fatally injured secured estimated non-tort 
compensation from hospital insurance in the amount of $8,000 or 100% of the 
loss (61), from medical sources, $2,000 (62) or 16.7% of the loss,for 
collision insurance $7,000 (63) or 30.4% of the loss and from income main­
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C; The Non-Tort Recoveries Analyzed 
1. Non-Tort Recoveries in the Minor Cases Studied 
The total of non-tort recoveries in the minor cases studied was 
$32,200 (65). This amount consisted of present recoveries entirely. No 
one who received minor injuries is expecting any future recovery from a 
non-tort source. 
The largest head of recovery was private collision insurance 
recovery in the amount of $17,220. There was also recovered from private 
and government hospital care plans $8,415, from employers® payments or 
income maintenance insurance $4,560 and from medical insurance schemes 
$1,682. See Table VI - 2. 
Of the 226 people with minor injuries, 175 or 77.47® received 
something from non-tort sources, and 51 or 22.6% received no non-tort 
recovery at all. 
Of those people with minor injuries who recovered something 
from non-tort sources 109 or 48.2% of all cases recovered less than $50, 
33 or 14.6% recovered between $50 - $499 and only 23 or 10.2% recovered 
over $500. 
The average or mean total non-tort recovery of those who had some 
such recovery was $184, and the median was $40. 
a. Hospital Recovery 
On examination of the table there were 73 people or 32.3% of those 
people who received minor injuries who recovered nothing from private, govern­
ment or hospital insurance. It should be recalled, however, that 53 of these 
people did not suffer any hospital expense. Of the remaining 153 or 67.7% 
of the people with minor injuries who recovered something from hospital coverage, 
130 of them or 57.5% of all cases received less than $50, 20 or 8.8% received 
between $50 - $499, and only 3 or 1.3% recovered over $500. The average 
TABLE VI - 2 
NON-TORT RECOVERY IN THE MINOR GASES 
(Number of individuals in sample with various types of 
recovery according to amounts of recovery and source of recovery) 
Recovery Hospital Medical Druj 
Amount Own Gov 0th All Own Gov Oth All Own Gov Oth i Ml 
Zero 75 226 224 73 204 224 220 197 226 225 226 225 
1 - 4 9  129 0 1 130 16 2 4 21 0 1 0 1 
50 - 99 7 0 0 7 1 0 1 2 0 0 0 0 
100 - 199 5 0 0 5 4 0 1 5 0 0 0 0 
200 - 299 3 0 0 3 0 0 0 0 0 0 0 
0 
300 - 499 5 0 0 5 0 0 8 0 0 0 0 
0 
500 - 999 2 0 0 2 1 0 0 1 0 0 0 
0 
1,000 - 1,999 0 0 1 1 0 0 0 0 0 0 0 
0 
2,000 - 4,999 0 0 0 0 0 0 0 0 0 0 0 
0 
5,000 - 9,999 0 0 0 0 0 0 0 0 0 0 0 
0 
10,000 -49,999 0 0 0 0 0 0 0 0 0 0 0 
0 




Recovery 151 0 2 153 22 2 6 29 0 1 
0 1 
226 Total Persons 
in Sample 226 226 226 226 226 226 226 226 226 226 
226 
Mean of Cases 
where some 
Recovery 42 0 975 55 65 10 41 58 
0 44 0 44 
Median of 
Cases Where 
some Recovery 30 0 1000 30 34 10 37 34 0 44 0 44 
TOTAL RECOV. 
in Sample 6342 0 1950 8415 1365 20 246 1682 0 44 0 44 
TABLE VI - 2 cont'd. - p. 177 
Collis. Income Rec. Pres. Tot. Rec. Gran 




Own Ins. Own Gov Oth All Oth Cwn 
Gov Oth All Own Gov 0th A11 
191 223 222 216 210 214 55 224 204 51 55 
222 204 51 
1 0 0 3 3 9 114 0 11 109 114 
0 11 109 
1 0 0 2 2 0 7 0 3 9 7 
0 3 9 
5 0 1 3 3 3 8 1 6 13 8 
1 6 13 
7 1 0 1 1 0 8 0 1 8 8 
0 1 8 
7 1 1 1 4 0 13 1 0 3 13 
1 0 3 
11 1 2 0 3 0 16 2 0 16 16 
2 0 16 
3 0 0 0 0 0 5 0 0 6 5 
0 0 6 
0 0 0 0 0 0 0 0 1 1 0 0 
1 1 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 
35 3 4 10 16 12 171 4 22 175 171 4 
22 175 
226 226 226 226 226 226 226 226 226 226 226 226 
226 226 
492 440 459 141 285 39 160 131 
179 184 160 131 179 184 
400 400 500 100 200 33 37 0 50 40 37 0 50 40 
17220 1320 1836 1410 4560 468 27360 
1 
524 3932 \ 32200 27360 524 3938 32200 i 
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or mean hospital recovery was $55 and the median was $30. Virtually all 
of these people recovered these amounts from the O.H.S.C. The government 
general welfare scheme and other sources were tapped for hospital costs by 
only two individuals in the sample. 
b. Medical Recovery j 
Of the 226 people with minor injuries 197 or 87.27> receiving 
nothing from medical insurance schemes and 29 people or 12.8% recovered 
something. It must be remembered that 108 of these people had no medical 
expenses, however. Of those who did recover something from these sources, 
21 or 9.3% of all cases received less than $50, 7 or 3.1% received between 
$50 - 499 and only 1 received over $500. The average or mean medical 
recovery was $58 and the median $34. Only 2 people secured any aid from 
government and 6 had recovery from some other type of insurance such as 
passenger hazard or the like for medical costs. 
c. Collision Recovery 
Although 191 people, who received minor injuries received no 
collision insurance recovery, 148 of them had no collision loss. Of the 35 
who did recover something 7 received less than $200, 7 between $200 - 299, 
7 between $300 - 499, and 14 received over $500. The average or mean recovery 
from collision insurance where there was recovery was $492 and the median $400, 
All of these amounts were recovered from private collision insurance. 
d. Income Recovery 
Only 16 people with minor injuries recovered anything from income 
maintenance sources either private or government, even though there were 55 
people who had income loss. Of those who recovered something, 5 recovered 
less than $100, 8 between $100 - 499 and only 3 above $500. The average 
recovery here was $285 and the mean $200. Here private insurance paid benefit 
to 3 people, government welfare schemes provided 4 people with compensation 
and other schemes aided 10 individuals. 
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2. Non-Tort Recoveries in the Serious Cases Studied 
The 307 seriously injured persons observed recovered from their 
own insurance, government and other sources some $294,588. Some $57,445 
of this is expected future receipts and the balance is made up of present 
recoveries. The largest item of recovery was hospital costs of $122,835. 
was also recovered $52,785 for income maintenance, $32,680 from 
collision insurance, and $27,972 from medical insurance sources. 
Of the 307 people studied, 294 or 95.8% received something from 
a non-tort source and only 13 or 4.2% received nothing from any private 
insurance, government or other non-liability source. All of the individuals 
who suffered serious injuries incurred some economic loss. 
Of those individuals who received something, 69 recovered less 
than $50, 106 recovered between $50 - 499, 55 recovered between $500 - 999, 
57 received between $1,000 - 4,999 and 7 received over $5,000. Thus 175 
or 57.0% of all cases received less than $500 and 119 or 38.8% received over 
$500. The average or mean total recovery was $1002 and the median $325. 
a. Hospital Recovery 
There were 22 people who received nothing from hospital insurance 
sources. Only 4 people had no hospital expense. Of all the cases, 285 
people or 92.8% had some hospital insurance recovery. 6 of these recovered 
something from a government welfare scheme and 12 had some recovery from other 
sources. Of these people who recovered, 101 received less than $50, 23 
received between $50 - 99, 30 received between $100 - 199, 31 between $200 - 299, 
33 between $300 - 499, 40 between $500 - 999, 14 between $1,000 - 1,999, and 
13 between $2,000 - 9,999. The mean or average recovery is $431 and the median 
$161. 
TABLE VI - 3 
NON-TORT RECOVERY IN THE SERIOUS CASES 
(Number of individuals in sample with various types of 
recovery according to amounts of recovery and source of recovery) 
Recov. Hospital Medical Di 
"UgS Col- I 
lis. 
income 
Amount Own. Gov. Oth. All Own Gov. Oth. All Own Gov. Oth. All Own 
Zero 26 301 295 22 206 296 288 181 302 304 302 294 
267 286 
1 - 4 9  102 2 7 101 35 5 5 41 5 2 3 
10 0 2 
50 - 99 21 0 1 23 11 2 5 17 0 0 2 
2 1 1 
100 - 199 32 1 1 30 27 2 1 30 0 1 0 1 2 
4 
200 - 299 29 1 1 31 14 1 1 15 0 0 0 0 3 
3 
300 - 499 34 0 1 33 11 1 3 16 0 0 0 0 7 4 
500 - 999 37 1 1 40 2 0 2 4 0 0 0 0 14 
5 
1,000 - 1,999 15 0 0 14 0 0 2 2 0 0 0 0 11 
1 
2,000 - 4,999 10 1 0 12 0 0 0 0 0 0 0 0 2 
0 
5,000 - 9,999 1 0 0 1 1 0 0 1 0 0 0 0 
0 0 
10,000 - 49,999 0 0 0 0 0 0 0 0 0 0 0 0 
0 1 
50,000 + 0 0 0 0 0 0 0 0 0 0 0 0 
0 0 
People with 
some Recov. 281 6 12 285 101 11 19 126 5 3 5 13 
40 21 
Total People 
in sample 307 307 307 307 307 307 307 307 307 307 307 307 
307 307 
Mean in cases 
where some recov. 416 696 152 431 207 129 222 294 6 60 31 28 817 
920 
Median in cases 
where some recov. 154 200 42 161 116 62 116 94 0 37 41 
33 750 325 
TOTAL REC. IN 
SAMPLE 1 .6896 4176 1824 122835 20907 1419 27972 5880 
30 180 155 364 32680 19320 
TABLE VI -3 Cont'd 
Income Rec. Pres. Tot. Rec. Fut. Tot. Rec. Gr. Tot. Rec. 
Gov. Oth. All Oth. Own Gov. Oth. All Own Gov. Oth. All Own Gov. Oth. All 
300 282 256 250 17 298 243 13 305 304 226 302 17 297 243 13 
1 3 6 32 72 1 23 69 1 0 0 1 72 1 23 69 
0 2 2 4 22 0 3 21 0 0 0 0 22 0 3 21 
0 6 10 8 30 1 11 27 0 0 0 0 30 1 11 27 
0 4 7 5 25 1 7 26 0 0 0 0 25 1 
7 26 
1 4 7 1 31 1 6 32 0 1 0 1 31 1 6 
32 
0 2 8 3 57 1 7 55 0 0 0 0 57 1 7 55 
1 3 5 2 31 0 5 34 1 0 0 1 31 0 
5 34 
3 1 4 2 20 2 2 24 0 1 0 1 20 3 2 23 
0 0 0 0 2 1 0 5 0 0 0 0 2 1 0 6 
1 0 2 0 0 1 0 1 0 0 0 0 00 0 0 0 
0 0 0 0 0 0 0 0 0 1 0 1 0 1 0 1 
7 25 51 57 290 9 350 294 2 3 0 5 290 10 64 294 
307 307 307 307 307 307 307 307 307 307 307 307 307 307 307 307 
3107 468 1035 257 645 3082 64 807 660 18704 0 11489 650 1385 350 1002 
2500 237 314 44 283 750 154 325 0 3500 0 1500 283 2000 154 
325 
21749 11700 52785 14649 7050 22738 22400 237258 1320 56112 0 57445 188500 1385C 22400 294588 
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b. Medical Recovery 
Of the people seriously injured, 181 recovered nothing from 
medical insurance sources. 51 of these people suffered no medical costs. 
126 people received something from medical insurance sources. 41 persons 
recovered less than $50, 17 between $50 - 99, 30 between $100 - 199, 15 
between $200 - 299, 16 between $300 - 499 and 7 people over $500. The 
average recovery was $222 and the median was $116. Of these people 101 
received some aid from private insurance sources, 11 of them secured aid 
from government sources and 19 secured assistance from other sources. 
c. Collision Recovery 
Table VI - 3 shows that 267 persons had no collision recovery, 
but 222 of these had no collision loss. There were 3 people who recovered 
something under $200, 10 people who recovered between $200 - 500, 14 who 
recovered between $500 - 999 and 13 who recovered over $1,000 for collision 
losses. The largest number of people appeared to have lost over $200 but 
under $1,000. The average collision recovery, where there was some recovery, 
was$817 and the median recovery was $750. It can be seen that this item 
of present recovery is the second largest after income recovery that an 
injured person is likely to recover, if he does have collision recovery. 
d. Income Recovery 
Of the 256 people who secured no income loss recovery, 162 had 
no income loss. Of the 51 who secured recovery 8 were under $100, 24 were 
between $100 - 499, 13 were between $500 - 1,999, and 6 were over $2,000. 
21 of these 51 people who recovered secured aid from their own insurance, 
7 from the government and 25 from other sources. The average recovery was 
$1,035 and the median was $314. This was the largest item of present recover] 
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than an injured person would secure if he had such recovery. 
3. Non-Tort Recoveries in the Fatal Cases Studied 
The estates or families of the 57 people killed who were studied 
recovered some $207,138 (66) made up of $147,384 present recoveries and 
$207,138 future recoveries. By far the largest item recovered was income 
maintenance or life insurance in the amount of $137,016. The other items 
of recovery, it can be seen, are quite small. Table VI - 4 shows that total 
recovery in the sample for hospital expense was $2,482, medical expenses 
$740, collision $2,300 and funeral costs $1,920. 
Of the 57 cases, there was some recovery in all but 11. Of the 
46 in which some recovery was had, 12 recovered under $500, 14 recovered 
between $500 and 1,999, 9 between $2,000 and 4,999, and 11 recovered over 
$5,000. Thus, of the people killed, 19.3% received nothing, 24.6% received 
something under $500, 24.67® recovered between $500 - 1,999, 15.8% received 
between $2,000 and 4,999 and only 19.3% received more than $5,000. 40 people 
recovered something from their own income or life insurance, 3 had government 
aid and eleven secured some income recovery from other sources. Some, of 
course, recovered from more than one of these sources. 
' The average recovery in the death cases, where there was recovery, 
was $4,503 but the median was only $1,699. This indicates that in the typical 
case where there is recovery, less than $2,000 is recovered by the family of 
the deceased from private insurance, government and all other sources combined) 
even though the average loss is $31,960 and the median loss is $7,500 
a. Specific Items of Recovery 
Of the specific items of recovery these matters may be noted. In 
only 8 cases was any amount recovered which specifically covered funeral 
TABLE VI - 4 
NON-TORT RECOVERY IN THE FATAL CASES 
(Number of individuals in sample with various 
types of recovery according to amount of recovery 
and source of recovery) 
Medical Col- Inconu 
Amount iwn Gov Oth All Own Gov 
Oth All lis. Own Gov Oth All 
Zero a 57 54 40 55 57 54 52 52 22 54 56 
21 
1 - 4 9  7 0 1 8 1 0 
0 1 0 0 0 0 0 
50-99 4 0 0 4 1 0 
0 1 0 0 0 0 0 
100-199 2 0 1 2 0 0 0 
0 0 3 0 0 3 
200-299 0 0 1 1 0 0 3 
3 1 2 0 1 2 
300-499 1 0 0 0 0 0 
0 0 3 0 1 0 0 
500-999 1 0 0 2 0 0 
0 0 0 2 0 0 2 
1000-1999 0 0 0 0 0 0 0 
0 1 10 0 0 10 
2000-4999 0 0 0 0 0 0 0 
0 0 8 1 0 8 
5000-9999 0 0 0 0 0 0 0 
0 0 7 1 0 8 
10000-49999 0 0 0 0 0 0 0 
0 0 3 0 0 3 
50000 + 0 0 0 0 0 0 0 




15 0 3 17 2 0 3 5 




57 57 57 57 57 57 57 57 
57 57 57 57 57 




Il38 0 138 146 53 0 212 148 
460 3650 2993 280 3806 
Median in cases 
where some 1 56 
recov. | 
0 150 56 50 0 250 216 400 2187 
3500 280 2375 
Total Recov. 
in sample 2070 0 414 2482 107 0 636 740 
2300 91250 | 8979 280 137016 
TABLE VI - 4 Cont'd. 
Funeral Rec. Pres. Tot. Rec. Fut. Tot. Rec. 
Gr. Tot. Rec 
Own Gov Oth All Oth Own Gov Oth All Own Gov Oth All Own 
Gov Oth All 
55 56 52 49 48 17 54 46 11 56 55 57 54 17 
54 46 11 
0 0 1 1 5 1 0 3 3 0 
0 0 0 1 0 3 3 
0 0 0 0 0 1 0 0 1 0 0 
0 0 1 0 0 1 
0 0 0 0 1 2 0 1 2 0 0 
0 0 2 0 1 2 
0 0 0 0 2 2 0 3 3 0 0 0 
0 2 0 3 3 
1 1 2 4 0 2 1 3 3 0 0 0 
0 2 1 3 3 
0 0 2 2 1 3 0 1 4 0 
0 0 0 3 0 1 4 
1 0 0 1 0 10 0 0 10 0 
0 0 0 10 0 0 10 
0 0 0 0 0 9 1 0 9 0 0 0 0 
9 0 0 9 
0 0 0 0 0 7 1 0 8 0 0 0 
o 6 2 0 6 
0 0 0 0 0 3 0 0 3 0 2 0 
3 4 0 0 5 
0 0 0 0 0 0 0 0 0 1 0 0 
0 0 0 0 0 
2 1 5 8 9 40 3 11 46 1 2 0 
3 40 3 11 46 
57 57 57 57 57 57 57 57 57 57 57 57 
57 57 57 57 57 
700 300 384 452 131 3394 2992 241 3204 14350 - 0 -
3753 18125 241 4503 
0 300 449 449 44 1899 3500 250 1699 0 22701 0 19917 
1899 2000C 250 1699 
1400 300 192C 3616 117< 13584C 8976 > 2651 147384 1435C • 45402 0 59751 
. 15012G 54376 > 2651 207138 
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expenses and in only three of these cases was the amount in excess of $500 
even though all 57 had burial expenses. There were 36 of the fatally injured 
who had some recovery from a life insurance policy or income maintenance 
insurance, but in only 19 of these did the recovery amount exceed $2,000, 
10 of the recoveries were between $1,000 and $1,999 and 7 were less than 
$1,000. In only 5 of these fatal cases was there any collision recovery, 
in only 5 cases was there any medical insurance recovery and in only 17 
cases was anytospital insurance recovered. Of course, there was no loss 
suffered in each of these categories in all the 57 fatal cases. 
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D. Non-Tort Recovery Ratios 
1. Total Non-Tort Recovery compared to Total Losses 
Although tort recovery is the major source of compensation for 
automobile accident victims, other sources of recovery supplied a sub­
stantial amount of compensation. Many of the people who went without 
tort compensation did receive something from non-tort sources. Many who 
had tort recovery had non-tort recovery as well. An examination was made 
of the non-tort recovery ratios secured by the people in the universe who 
suffered economic losses. The tort recoveries which they secured were 
ignored for this purpose (67). Their total non-tort recovery from all 
sources was compared with their total economic loss. For example, Mr. Adams 
suffered a hospital loss of $100, a doctor cost of $100, collision loss of 
$200 and income losses of $100 for a total economic loss of $500. Even 
though he may have received nothing from the other person he was covered 
by the Ontario Hospital Services Commission for his complete hospital bill, 
his P.S.I, coverage yielded him $50, his own collision insurer paid him $100 
for the excess of his loss over his $100 deductible policy and his employer 
paid him $50 salary for one of the two weeks he was absent from work, a total 
of $300. His non-tort compensation ratio was .6 . In other words, in 
addition to any tort recovery he may have received, he recovered from all 
non-tort sources 607o of his total losses. Table VI - 5 demonstrates the 
non-tort recovery ratios in percentages of all the individuals in the 
uriverse who suffered some economic loss. 
Of the 10,948 people who suffered some economic loss, 9432 (68) 
or 86.2% (69) received some compensation from a non-tort source. Only 1516 
(70) individuals or 13.8% (71) received nothing by way of non-tort recovery. 
Of the people who did receive something, 4218 (72) or 38.5% received less 
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losses and 1928 individuals or 17.6% were fully compensated or received 
more than they lost. Thus, there were 9020 people or 82.4% of the people 
who received less than full compensation from their own insurance, govern­
ment and other non-tort sources. Only 1928 or 17.6% were fully compensated 
by non-tort sources alone. 
An examination of the non-tort recovery ratios by class of injury 
reveals that 1428 (73) or 15% (74) of the 9491 people with minor injuries 
who suffered economic loss received nothing from a non-tort source, 3548 
(75) or 37.5% (76) received something less than one-half of their losses, 
2718 (77) or 28.6% (78) received between 50% and 99% of their losses and 
1797 (79) or 18.9% (80) were fully or more than fully compensated by these 
sources. Thus, 7,694 or 81.1% of the people with minor injuries who suffered 
loss were not fully recompensed by non-tort sources for all of their losses 
and only 1797 or 18.9% were fully recompensed by these sources. 
Of the 1283 serious injury cases only 54 (81) or 4.27® (82) received 
nothing from non-tort sources, 560 (83) or 43.7% (84) received less than one-
half their losses, 556 (85) or 43.3% (86) received between one-half and 99% 
of their losses and 113 (87) or 8.8% (88) were fully or more than fully 
recompensed for their total losses. Thus, 1170 or 91.2% of the seriously 
injured received less than full compensation from non-tort sources and only 
113 or 8.8% were completely compensated by these sources alone. 
In the 174 fatal cases, 34 (89) or 19.3% (90) received nothing 
from non-tort sources, 110 (91) or 63 . 27® (92) received less than one-half 
of their total losses, 12 (93) or 77® (94) recovered between 507® and 99% 
and 18 (95) or 10.5% (96) were fully or more than fully recompensed. Thus, 
156 or 89.7% of the fatal injury cases were less than fully compensated and 
only 18 or 10.3% received full compensation or better from non-tort sources. 
- 18 -
In conclusion, the non-tort compensation sources, by themselves 
provide full compensation for only a very few i.e. 17.6% of all accident 
victims. These regimes provide full compensation for substantially more 
of those with minor injuries than for those with serious or fatal injuries. 
The impact of these sources cannot be minimized, however. Of all the people 
injured 86.2% did receive some aid from these sources. A good proportion, 
30%, received between one-half and 99% of their losses. Another substantial 
group received partial recovery but less than one-half of their losses. The 
other matter that must be kept in mind is that the role of these private 
and public welfare measures is on the increase and that the tort system 
also yields some recovery to many of these people. 
2. Non-Tort Recovery Ratios for Specific Items QJ- LOSS 
a. Hospital Costs 
Of all the people in the universe with economic losses 9,292 or 
78.3% (97) suffered some hospital costs. Almost every one in the seriously 
injured category, i.e. 98.7%, had hospital expense, 76.5% in the minor cases 
and 35.1% in the fatal cases. 
Table VI - 6(a) indicates the recovery ratios of the people in 
the sample who suffered some hospital losses. One can readily see that the 
payment of hospital losses seems to be well taken care of by present non tort 
methods, notably the O.H.S.C. There were 85% of the people with minor 
injuries who received more than 75% of their losses, 88.8% of the seriously 
injured who received more than 75% of their losses, and 80% of the fatal 
injury cases in which hospital losses were compensated at more than 75%. 
Of the minor cases in which loss was suffered 11.6% received nothing or some­
thing less than 24% of their loss, in the serious cases 6.9% received less 
than 24% and in the fatal cases 15% of those with losses received less than 
24% of this item of their loss. 
TABLE VI - 6 
NON-TORT RECOVERY RATIOS FOR SPECIFIC 
ITEMS OF LOSS 
(Number of persons in sample with various 
recovery ratios and percentage figures of 
those with losses) 
(a) Hospital Costs 
Type of People People Ratio of Recovery where some loss 
Injury No Loss with Loss 0 - 24% 25 • - 49% 50 -• 74% 75% + 
No. % No. % No. % No. % No. % 
Minor 53 173 100 20 11.6 3 1.7 3 1.7 147 85 
Serious 4 303 100 21 6.9 5 1.7 8 2.6 269 88.8 
Fatal 37 20 100 3 15.0 0 - 1 5.0 16 80 







Ratio of Recovery where some loss 
0 - 24% 25 - 49% 50 - 74% 75% + 
Minor 108 
No. % No. % No. % No. % No. % 
118 100 91 77.1 0 - 0 - 27 22.9 
Serious 51 256 100 142 55.5 13 5.1 11 4.3 90 35.1 
Fatal 37 20 100 15 75.0 0 - 1 5.0 4 20.0 







Ratio of Recovery where some loss 
0 - 24% 25 - 49% 50 - 74% 75% + 
Minor 148 78 100 44 56.4 0 - 7 9.0 27 34.6 
Serious 222 85 100 46 54.1 0 - 4 4.7 35 41.2 
Fatal 46 11 100 7 63.6 0 - 0 - 4 36.4 







Ratio of Recovery where some loss 
0 - 24% 25 - 49% 50 - 74% 75% + 
Minor 171 55 100 40 72.8 1 1.8 2 3.6 12 21.8 
Serious 162 145 100 108 74.5 13 9.0 4 2.7 20 13.8 
Fatal 25 32 100 13 40.6 10 31.3 2 6.2 7 21.9 





Ratio of Recovery where some loss 
0 -- 24% 25 - 49% 50 - 74% 75% + 
No. % No. % No. % No. % 
Fatal 57 50 87.7 1 1.7 3 5.3 3 5.3 
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Thus, there are only a small number of people who had hospital 
costs that did not receive all or almost all of their losses from their 
own insurance sources, or government. It should be kept in mind that the 
incidence of hospitalization coverage in Ontario has increased since the 
period of the study. Thus, if one were to study this question today one 
would probably find that the hospital costs of automobile accident victims 
are now almost completely covered by non-tort sources, 
b. Medical Costs 
A very different picture existed with regard to the medical costs 
incurred by the people studied. Of the people in the universe who were 
injured and suffered some economic losses, 6568 or 55.3% incurred some 
medical expenses (98). Of the people with minor injuries 52.2% suffered 
medical costs; of the people with serious injuries 83.4% suffered medical 
costs and of the fatal injury cases 35.1% incurred medical costs. 
Table VI - 6(b) shows the recovery ratios of those who suffered 
some medical expense. It is apparent that in 1961 these costs were not well 
provided for by the existing non-tort regimes. There were 77.1% of those 
with minor injuries who incurred medical costs who received nothing, or sou­
thing less than 24% of their losses, 55.5% of those with serious injuries 
received less than 24% of their costs and 75% of the fatal injury cases 
recovered nothing or some-thing less than 25% of the losses incurred. 
On the other side there were only 22.9% of the minor cases, 35.1% 
of the serious cases and 20% of the fatal ones in which 75% or better of the 
losses were recovered. These figures indicate that the cost of medical servl 
were poorly looked after by the private medical insurance schemes, government 
and other non-tort sources. Recently, the Hagey Commission has reported that 
about 75% of the people in Ontario are now covered by some medical insurance. 
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If this is so, another study should indicate that more of these expenses 
are now being looked after by the private insurance schemes than were 
looked after in 1961, the period of study. There will still be a sub­
stantial gap in medical insurance coverage however. During the period 
of the study over 50% of the population were apparently covered by some 
sort of medical insurance plan and yet many fewer than 50% of those with 
losses had full compensation for their medical losses, 
c. Collision Losses 
Of all the people injured 3983 or 33.6% (99) suffered economic 
loss as a result of damage to their automobile. Of those in the minor 
injury category 34.5% suffered collision loss, in the serious injury category 
27.7% suffered this loss and in the fatal injury category 19.3% suffered 
some collision expense. 
Table VI - 6(c) shows that the largest proportion of people with 
collision losses in all categories either received nothing or less than 24% 
of their losses. Receiving less than 24% of their losses were 56.4% of the 
minor injury cases, 54.1% of the serious cases, and 63.6% of the fatal cases. 
Only 34.6% of the minor injury cases, 41.2% of the serious cases and 36.4% 
of the fatal cases had more than 75% recovery for this item of loss. Thus, 
this item of loss is very poorly covered by the present collision insurance 
scheme. It is doubtful whether any substantial increase of this type of 
coverage is imminent. 
<f. Income Losses 
Perhaps the most significant lacuna in private insurance coverage is 
with regard to income maintenance. There were 3238 people or 27.3% (100) of 
those with injuries and economic losses who suffered income loss as a result 
of an automobile accident. In the minor cases only 24.3% suffered this type 
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of loss; in the serious 47.27. suffered this type of loss and in the fatal 
cases 56.1% suffered some income loss. 
The vast majority of these people received either no non-tort 
compensation or something less than 247. of their loss. Of those with minor 
injuries who suffered income loss, 72 . 87. received nothing or less than 24% 
of their loss. Of those with serious injuries 74.57. recovered less than 24% 
and in the fatal cases 40.6% recovered less than 24%. Recovering 757. or 
more of their income losses were 21.87. of the minor injury cases, 13.8% 
of the serious ones and 21.97. of the fatals. It should be recalled that 
in these cases life insurance payments were included as payments toward 
income loss. Thus, in the area of income maintenance insurance there is a 
great gap in coverage. This void is perhaps one of the most serious revealed 
in this study. Where a bread-winner is killed or disabled large losses are 
built up. It is here where aid is most needed. Yet it is here where the non-
tort system is least effective in securing full compensation. The role of the 
disability pensions, general welfare payments and workmen's compensation 
programmes appear almost insignifcant in this area (101). Not only does there 
appear to be great ignorance about the existence of these welfare programmes 
but very few people seem to be qualified to receive assistance from these 
sources. Any proposed scheme will have to examine with care coverage for 
this item of loss, 
e. Funeral Expenses 
There were substantial burial expenses incurred on behalf of all 
the people who were killed in automobile accidents. Very few people had any 
kind of insurance scheme which covered burial expenses specifically. Of coursi 
many of those who purchase life insurance do so with the thought that the 
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proceeds of this fund will pay the funeral costs. However, there were only 
5.3% of the cases in which 75% or more of the burial expenses were paid by 
a specific insurance or other fund earmarked for this purpose. There were 
87.7% of the funeral costs which were not reimbursed at all or reimbursed 
in the amount of less than 24% of the cost. This is another matter that 
must be assessed by any new scheme. This is especially so since the 
average cost of funeral and burial expenses of the people studied was 
$876. 
PHAPTER VI - FOOTNOTES 
(1) As at December 31, I960, see Annual Report of the Ontario Hospital 
Services Commission (1960) 
(2) R.S.O. 1960, c. 176 
(3) Estimate provided by the staff of the O.H.S.C. 
o r Ar*f footnote 2 supra, empowering the province 
<4> t^6enter'cost sharing with federal government 
. , ,m frir A sinele individual under the plan was $2.10 (51 In 1960 the premium for a single inuj. 
W per month. See R.R.O. 1960, Regulation 238, s.2(l) 
(6) R.R.O. 1960, Regulation 238, s.46(l) 
(7) Id., s.l(l)(b), s.l(3)(i), s. 1(3)(m) 
(8) Id. s.5(1) 
(9) Id. s.5(2), s. 15, s.27 
(10) Id. s.31, 32 
(11) Id. s.34 
(12) Id. s.52(2) as amended by O.Reg. 186/61, s.2 
(13) Id. s.52 
(14) See Workmen's Compensation Act, R.S.O. 1960, c.437, s.3 
(15) and followinS 
(16) Id., s.4 
(17) Id., s.5 and Schedule II 




(21) Ss.40-44. The maxmimum annual wage upon whxch these benefits 
calculated is $6,000. See s.o. 1962-63, c.145 





(27) R.S.O. 1960, c.107 
(28) R.S.O. 1960, c.35 
(29) See Disabled Persons Act, s.c. 1953-54, c.55, and Blind Persons Act, 
R.S.C. 1952, c.17 and amendments 
(30) Canada Year Book (1963-64) at p.297-8 
(31) See S.C.1963, c.26, s.3(l) 
(32) See R.R.O. 1960, Regulation 114, s.6 and Regulation 38, s.4 
(33) See S.C.1963, c.26, s.2 amending section 3 of Disabled Persons Act 
(34) See S.C. 1963, c.26, s.3 amending section 3 of Blind Persons Act 
(35) Now R.S.O. 1960, c. 16^ 
(36) See s.3,4,5 of General Welfare Assistance Act 
(37) R.R.O. 1960, Regulation 207, sectionG(l) 
(38) See s.8 of Act 
(39) See R.R.O. 1960, Regulation 207, s.26 • 
(40) See Regulation 207, footnote 39 supra 
(41) Regulation 207, section 30 footnote 39 supra 
(42) Regulation 207, section 30, footnote 39 supra 
(43) Regulation 207, section 30, 33, 34, 35 
(44) The Hagey Commission Report has recommended the establishment of 
a government assisted medical care plan 
(45) See Canada Year Book (1963-64) at p. 314 
(46) Report of the Superintendent of Insurance of Ontario (1962) at 
p.174 and (1963) at p.178 
(47) See the Hagey Commission Report, footnote 44 supra 
(48) + 502,000 
(49) + 88,000 
(50) + 66,000 
(51) + 256,000 
(52) + 206,000 
(53) + 174,000 
(54) + 48,800 
(55) + 254,000 
(56) No confidence limits given 
(57) + 52,400 
(58) + 26,700 
(59) + 21,900 
(60) + 65,000 
(61) No limits given. The actual estimated loss was $7,998 and the 
recovery $7,577 but in roudning to the nearest 1,000 both appear 
as 8,000 
(62) No limits given 
(63) No limits given 
(64) No limits given 
(65) Slight rounding errors were ignored here and in several of the 
following figures 
(66) Slight rounding error ignored 
(67) See infra for combined recovery ratios for both tort and non-tort 
recovery 
(68) + 401 
(69) +3.7% 
(70) + 401 
(71) + 3.7% 
(72) No limits given for the following figures 
(73) + 411 
(74) +4.3% 
(75) + 562 
(76) +5.8% 
(77) + 523 
(78) + 5.4% 
(79) + 448 
(80) + 4.7% 
(81) + 23 
(82) + 1.8% 
(83) + 54 
(84) + 4.2% 
(85) + 54 
(86) + 4.2% 
(87) + 32 
(88) + 2.5% 
(89) 22, 49 
(90) 12.5%, 29.5% 
(91) 91, 126 
(92) 53.5%, 72.5% 
(93) 6, 24 
(94) 4.1%, 14.0% 
(95) 10, 30 
(96) 7.0%, 18.5% 
(97) No variances given 
(98) No variances given 
(99) No variances given 
(100) Novariances given 
(101) See Tables VI, 2,3,4 supra 
CHAPTER VII - COMBINED RECOVERY FROM BOTH SOURCES 
A. General 
We have now analyzed the economic losses incurred and the 
recoveries both from tort sources and non-tort sources. We have seen 
that there were total losses in the universe of $14,437,000, and 
total recoveries of $8,702,000, made up of $5,333,000 tort recovery and 
$3,347,000 non-tort recoveries. (1) Our analysis of the tort recoveries, 
however, was done in a vacuum. No account was taken of the non-tort 
recovery secured by the individuals analyzed. Similarly, our analysis 
of the non-tort recovery secured by the various individuals was done 
without reference to their tort recovery. A composite picture must now 
be drawn. 
B. Combined Tort Recovery plus Non-Tort Recovery Ratios 
The system of compensation for automobile accident victims 
is a composite one. Both tort and non-tort sources may yield reparation 
to the injured person. In order to assess properly the present system 
one must examine the position of the injured person after he has received 
compensation from all sources. 
An explanation of the method of calculation of combined tort 
plus non-tort recovery ratio will assist in comprehending the analysis. 
Let us assume that A has had expenses of $500 as a result of an accident. 
He claimed and received $200 from the other person by way of tort recovery. 
He also received a total of $200 from his own insurance sources by way 
of non-tort recovery. His combined tort recovery plus non-tort recovery 
ratio was $400. over $500., or .8. Expressed in percentage form 
this combined recovery ratio amounts to 80%. 
A perusal of the Table VII-1 indicates that of the 10,948 people 
with losses only 585 (2) or 5.3% (3) received nothing at all from either 
source, 1984 or 18.1% (4) received between 1 and 49% of their losses, 
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2474 or 22.6% (5) received between 50% and 99% and 5906 or 54% (6) received 
full compensation or better. Altogether there were 10,364 (7) or 94.7% (8) 
of all the people injured, who received some recovery from one or other 
cr both sources. Therefore there were still 5043 (9) or 46% of all the 
people suffering losses who were not fully recompensed, even after the combin­
ation of both sources of compensation. 
When the figures for the different categories of injury are 
examined, it is observed that the total recovery position of the people 
with minor injuries is better than those with serious and fatal injuries. 
Of those with minor injuries 553 (10) or 5.87. (11) received 
nothing, 1567 (12) or 16.57. (13) received between 1-49% of their losses, 
2073 (14) or 21.9% (15) received between 50-99% of their losses, and 5289 (16) 
or 55.87. (17) received full compensation or better. 
In the serious cases, the recovery pattern is not as good. 
There were 17 (18) or 1.3% (19) of them who recovered nothing, 322 (20) 
or 25.17. (21) who recovered between 1-49%, 380 (22) or 29.6% (23) who 
recovered between 59-99% and only 564 (24) or 44.0% (25) who were fully 
compensated. After all sources were taken into account, 1266 persons (26) 
or 98.77. (27) received something from one or other or both sources. 
However, there were still 56% of the people suffering losses who were 
less than fully compensated. 
In the fatal cases, there were 15 families (28) or 8.8% (24) who 
received nothing, 95 (30) or 54.37. (31) who received something between 1-49%, 
21 (32) or 12.3% (33) who received between 50-3% (31) who received something 
between 1-497., 21 (32) or 12.3% (33) who received between 50-99% and only 
43 (34) or 24.6% (35) who received full compensation or better. Although 
159 of the fatal injury cases or 91.27. (36) had some recove/y/either or 
both sources, there were still 75.4% of the families who received less than 
full recovery. 
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Thus, although 54% of those who suffered economic losses 
were fully compensated after combining both recovery sources, the 
people who were less badly injured fared better than those who were more 
seriously injured. It appears that where the losses are largest and 
where full compensation is therefore most needed, it is least likely 
to be achieved. On the other hand, in the less severe cases, where full 
compensation is not as vital, it seems to be most readily available. 
It must be recalled that full compensation by tort recovery (37) 
alone is secured in only 28.6% of the cases. In the minor cases 29.1% 
got full recovery from tort sources alone, in the serious cases 27.7% 
got full recovery, and in the fatal cases 15.8% received full recovery 
in tort. Far fewer people, 17.6% secured full compensation from non-
tort sources alone. (38) There were 18.9% of the minor cases, 8.8% 
of the serious cases and 10.5% of the fatal cases which received full 
compensation from non-tort sources alone. By combining the recoveries 
from both of these sources one sees that many people are fully reimbursed 
for their losses. Nevertheless there are still large numbers who do not 
is 
have complete compensation. There a higher proportion of these people 
in the more serious injury cases which considerably aggravates the situation. 
The other fact that must be remembered is that there is often 
a considerable waiting period prior to the receipt of tort recovery. 
Thus, even where there may be full monetary compensation, the injured 
person may have waited for a portion of it for a considerable length of 
time. The other point that cannot be forgotten is that in this study 
no account was taken of pain and suffering losses and other social costs. 
Only economic losses were measured. Thus, since the "legal losses" were 
considerably larger, the compensation ratios of these losses was smaller. 
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In other words, when one considers losses as a court would consider them, 
the recovery pattern would be much worse. 
Net Out-of-Pocket Losses 
Perhaps the most meaningful analysis which can be done is 
to measure the net out-of-pocket losses suffered by an individual after 
he has secured compensation from all sources. In other words, we 
should determine the actual losses of each individual by deducting from 
his "economic loss" the total of both his tort recovery and non-tort 
recovery. Thus, assuming that A had economic losses of $500 as a result 
of his injury, he recovered from the other person $100 in tort recovery, 
and $100 non-tort recovery from his own insurance sources. Eis net 
out-of-pocket loss is $500 - ($100-f- $100) r $300. All of the people 
who suffered injury were analyzed by the computer, their losses, if any, 
totalled and their recoveries were deducted therefrom. They were each 
placed in one of the categories indicated on Table VII - 2. The first 
group of people categorized as "Full recovery or profit" included the people 
who had no losses and no recoveries, no losses and some recoveries and 
those with losses who recovered more than their money losses because 
of pain and suffering recovery or double coverage. Statistical estimates 
were made to determine the numbers of people in the universe with the 
.different amounts of out-of-pocket losses. These figures do not correspond 
exactly with those in Table VII - 1 because of rounding errors because 
the people with no economic losses were included here and because of fe 
slightly different method of calculation. 
An examination of the table reveals that the majority of the 
people injured suffer no out-of-pocket losses or make some monetary 
profit as a result of their accident; 6823 people (39) out of 11,870 in 
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* Rounding errors ignored 
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the universe or 57.57. end up with no monetary loss. There were 4197 
individuals or 35.47. of the universe that had losses after recovery 
from all sources of less than $500. There were 259 individuals or 2.2% 
who lost between $500 - $999, 303 persons or 2.6% who lost between $1,000 -
$1,999, 69 persons or .67. who lost between $2,000 - $2,999, 83 people 
or .7% who lost between $3,000 - $9,000 and 135 individuals or 1.1% who 
ended up by losing over $10,000. 
These figures indicate that, although most people do not lose 
a great deal of money as a result of an automobile accident, there are 
substantial numbers who lose enormous amounts as a result of them. Again 
we see the spectacle of those with small losses faring quite well whereas 
those with large losses not doing as well. 
In the 10,413 minor cases there were 6,220 (40) individuals or 
59.77. (41) who recovered in full or better, and 3,686 individuals (42) 
or 35.4% (43) who lost less than $500. Of this latter group 64.6% of 
them lost less than $100. (44) There were 184 individuals (45) or 
1.8% (46) who lost between $500 - $999, 230 people (47) or 2.3% (48) 
who lost between $1,000 - $1,999, 46 persons (49) or .4% (50) who lost 
between $2,000 - $2,999 and 46 people (51) or .4% (52) who lost between 
$3,000 - $9,999. 
In the 1,283 serious cases, there were 560 persons (53) or 
43.67. (54) who lost nothing at all after recovery from all sources, 
and 493 persons (55) or 38.4% (56) who had losses between $1 - $499. 
Fifty percent of this latter group had losses of less than $100. (57) 
With larger losses there were 63 people (58) or 4.9% (59) who lost 
between $500 - $999, 67 people (60) or 5.2% (61) who lost between $1,000 -
$1,999, 17 persons (62) or 1.37. (63) who lost between $2,000 - $2,999, 
25 people (64) or 2% (65) who lost between $3,000 - $9,999 and 59 people (66) 
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or 4.67® who lost more than $10,000. 
Moving to the fatal cases, there were 43 families (68) or 
24.6% (69) who had full economic recovery and 18 families (70) or 10.5% 
(71) who lost between $1 - $499. Of this latter group 50% lost under 
$100.(72). There were 12 cases (73) or 7% (74) where the losses were 
between $500 - $999, 6 cases (75) or 3.57® (76) with losses of $1,000 -
$1,999, 6 cases (77) or 3.5% (78) between $2,000 - $2,999, 12 cases (79) 
or 7% (80) between $3,000 - $9,999 and 76 cases (81) or $43.9% (82) with 
losses amounting to over $10,000. 
The economic toll taken by automobile accidents was most severe 
in the 849 cases or 7.27® of the cases where the net out-of-pocket losses 
exceeded $500 (83). It is these "disaster cases" which most require 
financial aid (84). The group of cases with out-of-pocket losses in 
excess of $100 may also give rise to social and economic dislocation. 
If a proposed plan for reform fails to minimize the hardship in these 
cases, it may not be worthy of adoption. 
Footnotes 
(1) See Chapter II supra and Table II - 1 
(2) + 268 
(3) + 2.57® 
(4) No limits given 
(5) No limits 
(6) No limits given 
(7) + 268 
(8) + 2.57® 
(9) Slight rounding error. 
(10) + 276 
(11) + 2.9% 
(12) + 426 
(13) +4.5% 
(14) + 477 
(15) + 57® 
(16) + 592 
(17) + 5.9 
(18) 7, 36 
(19) 16%, 2.8% 
(20) + 47 
(21) + 3.7% 
(22) +50 
(23) +3.9 
(24) + 54 
(25) + 4.2 
(26) No limits given 
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(29) 5%, 17% 
(30) 77, 112 
(31) 44.3%, 64% 
(32) 12, 35 
(33) 7.5%, 21% 
(34) 29, 60 
(35) 17.5%, 35.5% 
(36) No limits given 
(37) See Chapter V 
(38) See Chapter VI 
(39) No limits 
(40) + 581 
(41) + 5.6% 
(42) + 586 
(43) + 5.5% 
(44) Of this group as 
5.1% lost between $200 - $299, 8.9% lost between $300 - $399, 5.1% 









(52) .02, 2.1% 
(53) + 54 
(54) + 4.2% 
(55) + 53 
(56) + 4.1% 
(57) Of this group 23.3% lost between $100 - $199, 8.6% lost between 
$200 - $299, 7.8% lost between $300 - $399, and 10.3% lost between 
$400 - $499. 
(58) + 23 
(59) +1.8% 
(60) + 24 
(61) + 1.9% 
(62) + 7, 36 
(63) .6%, 2.8% 
(64) 12, 51 
(65) 1%, 4% 
(66) + 23 
(67) + 1.8% 
(68) 29, 60 
(69) 17.5%, 35.5% 
(70) 10, 30 
(71) 7.0%, 18.5% 
(72) Of these, as well, 16.7% lost between $100 - $199, 16.7% lost between 
$200 - $299 and 16.7% lost between $300 - $399 
(73) 6, 24 
(74) 4.1%, 14% 
(75) 2, 17 
"  4 "  1  
(76) 1.5%, 10.0% 1 
(77) 2, 17 
(78) 1.5%, 10.0% 1 
(79) 6, 24 
(80) 4.1%, 14.0Z | 
(81) 59, 93 j 
(82) 35%, 53.5% 
(83) This figure might be enlarged to include the individuals with loss j 
over $100 who amount to slightly less than one-half of the 4197 in | 
the $1 - $499 group, i.e., about 2,000 persons. J 
(84) See Morris and Paul, The Financial Impact of Automobile Accidents, J  
110 U. Pa. L. Rev. 913. This study counted losses over $800 as 1 
hardship cases and found that about 8.9% of the people they interviewed! 
had losses exceeding this amount, see at p.920. | 
CHAPTER VIII - ATTITUDES 
A, General 
Each of the people who were selected for interview had one 
thing in common. Each had experienced an injury as a result of an auto­
mobile accident and each had been exposed to some aspects of the compensation 
system. These people could speak from first-hand experience about the 
reparation system. It was decided to elicit the views of these injured 
people, or of their relative^ concerning their experiences as a result of 
their involvement in automobile accidents. If you want to know what war 
is like, it may help to ask someone who has lived through one. So too with 
the compensation system. Those who have experienced it may be able to 
focus attention on its weak points as well as its strong ones. The attitudes 
of these individuals may offer some insight and may act as a barometer with 
regard to the compensation system. If they are dissatisfied with it, their 
own future behaviour will be affected. The behaviour of others and the 
attitudes of others will also be affected since potential claimants often 
consult friends who have been involved in automobile accidents for advice. 
Of course, these findings do not purport to reflect the attitudes of the 
population as a whole. 
• Attitudes Toward Fault System 
These injured people had either benefited from or had been deprived 
of compensation as a result of the fault system. They were asked if they 
favoured the fault system or not. An examination of Table VIII - 1 reveals 
that a majority did not favour the fault system. An estimated 5,681/of all 
the people injured in the County of York in 1961 or 47.9X (2) expressed views 
which did not favour the fault system. Only 5,005 (3) people or 42.2X (4) 
TABLE VIII - 1 
ATTITUDES TOWARD FAULT SYSTEM 
(Numbers in universe according to type of injury) 
Type of injury ftumber in 
Universe 
Favour Fault Against Fault No Opinion 
NumDer % jNumoer /• iNumoer A 
Minor 10,413 100% 4,515 43.4 4,884 46.9 1,014 9.7 
Serious 1,283 100% 435 33.9 690 53.8 158 12.3 
Fatal 174 100% 55 31.6 107 61.5 12 6.9 
All Cases 11,870 100% 5,005 42.2 5,681 47.9 1,184 9.9 
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did favour the present fault system. The balance of 1,189, or 9.9% expressed 
no opinions on the fault system. 
On closer analysis, the table discloses that attitudes appear to 
change according to the severity of the injury suffered. Whereas 46.9% (5) 
of those with minor injuries were against the present fault system, 53.8% (6) 
of the seriously injured opposed it and 61.5% (7) of the respondents in 
the fatal injury cases were opposed to the fault system. 
Those who favoured the fault system varied correspondingly in 
accordance with the nature of their injury. Of those with minor injuries 
43.4% (8) favoured the present fault system, 33.9% (9) of the seriously 
injured favoured it and only 31.6% (10) of the respondents in the fatal 
injury cases favoured it. The balance of the people interviewed expressed 
no opinion. 
One may conclude that the present fault system is opposed more 
vigorously by those who are most severely injured and thus, by those who 
have suffered the highest economic losses. The greatest proponents of the tort 
system are those who have suffered the minor injuries and the resultant smaller 
economic losses. This indicates that the tort system is least favoured as a 
method of allocating the oosts of their injuries by the individuals who are most 
likely to be in need of compensation. 
1- Reasons Given 
All of the respondents were asked why they favoured the fault system 
or why they did not favour it. The largest number of people (11) interviewed 
who opposed the fault system merely felt that people who were injured in car 
accidents "should be looked after" regardless of whether they were at fault or not. 
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Another large group of people (12) opposed the fault system because of the 
difficulties of proof which confront a claimant in prosecuting his claim. 
Of those who favoured the present system, the largest number (13) felt that 
an innocent person should not be required to pay or that a person guilty of 
negligence should not be entitled to any compensation. These people were 
basically taking the historical moral approach of the fault system which 
holds that only the "innocent" should receive damages and that only those 
who are proven "guilty" should be made to pay damages. Another sizeable 
group (14) feared an increase in false claims if the requirement of proof 
of fault were removed. There were many other scattered opinions expressed; 
among them were these: (a) the family of the injured person should not be 
made to suffer merely because of the fault of an injured breadwinner; (b) a.11 
expenses should be paid regardless of fault but not pain and suffering; 
(c) where an injury is serious there should be compensation without fault 
but not in minor injuries, and many others. A large number in the sample 
were unable to provide the interviewers with any reasons for their views. 
2. Comparison 
a. Residence 
There was very little difference in the attitudes expressed between 
the residents of Metropolitan Toronto and the residents of the other parts of 
the province^ whereas 37.6% of the Metropolitan Toronto people favoured the 
fault system, only 35.5% favoured it in the rest of the province. Whereas 
50.7% of the Metropolitan Toronto people were opposed to the fault system, 
58.1% of the other residents of the province expressed opposition toward 
it. Expressing no opinion were 11.7% of the Metropolitan Toronto respondents 
and 6.4% of the others. The trend that does appear seems to indicate that 
I 
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the people of Metropolitan Toronto favour the fault system a little more 
than do those outside Metro. 
b. Attitude Toward Fault System According to Amount of Loss 
It has been seen that as the severity of the injury increases 
the antagonism toward the fault system increases. Another way of testing 
this proposition is to examine the attitudes toward the fault system of 
the individuals according to the amount of their economic loss. With only 
two exceptions there were more people in every group who opposed the fault 
system than favoured it. There appeared to be greater opposition to the 
fault system in the higher economic loss categories. 
In the lower categories of loss the percentages of those who 
i opposed the fault system were only slightly larger than those who favoured 
it. For example, Table VIII - 2 shows that those who lost less than $50 
were equally divided in their attitude toward the fault system, 46.2% in 
favour and 46.27. against. Those who lost between $50 - 99 were opposed 
51.7% to 37.9%. Those who lost $100 - 199 opposed the fault system 53.5% 
to 32.67.; those who lost $200 - 299 were the exception, favouring the fault 
system 44.4% to 41.77#; those who lost $300 - 499 opposed it 51.87. to 37.5%; 
those who lost $500 - 999 opposed it 45.7% to 39.0%. 
As the losses mounted over $1,000 there was a distinct jump in the 
opposition to the fault system. Thus, in the category $1,000 - 1,999 losses the 
opposition was 55.87. to 37 . 77.; in the category $2,000 - 4,999 losses the 
opposition was 72.77. to 13.6%; in the category $5,000 - 9,999 the opposition 
was 57.1% to 35.7%; in the category $10,000 - 49,999 it was 55.6% to 33.3% 
and above $50,000 it was 59.1% to 31.8%. 
Generally, it can be said that the people who are hit hardest by 
the economic impact of an automobile accident are most opposed to the present 
TABLE VIII - 2 
ATTITUDE TOWARD FAULT SYSTEM 
(Number of persons in sample according to 
amount of economic loss) 
Amount of 
Econ. Loss 
Favour Fault System Oppose Fault System No Ooinion 
No. % No. % No. % 
0 7 35.0 11 55.0 2 lO. 0 
1 - 4 9  54 46.2 54 46.2 9 7 . 7 
50 - 99 11 37.9 15 51.7 3 lO. 3 
100 - 199 14 32.6 23 53.5 6 14. 0 
200 - 299 16 44.4 15 41.7 5 13 . 9 
300 - 499 21 37.5 29 51.8 6 lO. 7 
500 - 999 41 39.0 48 45.7 16 15. 2 
1,000 - 1,999 29 37.7 43 55.8 5 6. 5 
2,000 - 4,999 6 13.6 32 72.7 6 13. 6 
5,000 - 9,999 5 35.7 8 57.1 1 7. 1 
10,000 - 49,999 9 33.3 15 55. 6 3 11. 1 
50,000 - 100,000 7 31.8 13 59.1 2 9. 1 
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system of allocation of losses which is based on fault* In all categories 
of loss, howeverj (except the group who lost between $200 - 299 which favoured 
it slightly and the group between $1-49 which was evenly divided) those who 
opposed the fault system outnumbered those who favoured it. 
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C. Attitudes Toward Method of Trial 
All of the respondents who were interviewed were asked what they 
thought was the best method of trial for automobile accident cases. They 
were asked whether these cases ought to be tried by a judge and jury, a 
judge alone or in some other way. Of the estimated totals, Table VIII - 3 
demonstrates that the largest group of 5,275 or 44.4% favoured trial by 
jury. A small group of these people, 977 (15) or 8.27. (16) of the total, 
felt that only the more serious cases ought to be tried by a jury and that 
the minor ones should be tried by a judge alone. There were 4,298 (17) 
of these people or 36.2% (18) who desired a jury in all cases. There were 
3,595 (19) people in the universe or 30.3% (20) who favoured the trial of 
these cases by judge alone. Only 716 (21) individuals or 6.0% (22) of the 
respondents favoured a hearing before a board rather than in a court. The 
balance of nearly 20% of the respondents expressed either no preference as 
to the method of trial, or had other assorted suggested forums. 
In examining the table it is apparent that there is a decided 
variation in the views of the respondents toward the method of trial according 
to the type of injury suffered. As the injury increases in severity, the 
injured people seem to prefer a jury trial rather than a trial by judge alone. 
Whereas only 35.4% of the minor injury respondents favoured jury trial in all 
cases, 41.0% of the seriously injured favoured jury trial and 49.17* of the 
respondents in the fatal cases favoured a jury trial. On the other hand, 
as the injury increases in severity, the desire to have a trial by judge 
alone diminishes. Whereas 30.9% of the minor injury respondents favoured 
trial by judge alone, 26.7% of the seriously injured did and only 15.8% of 
the fatal injury respondents favoured trial by a judge alone. 
These figures indicate that there is a decided preference for the 
jury system among the people who are injured, that there is less confidence 
- 7 -
in trial by judge alone, and that only a small number are anxious to have 
these cases heard by a board. Admittedly, these views do not reflect the 
opinions of the general population, nor of those most competent to decide on 
the merits of the jury system as compared to alternate methods of dispute 
resolution. Nevertheless, those who suggest changes in the method of trial 
should consider the attitudes of the individuals who have been exposed to the 
present system. 
1. Reasons Given 
By far the largest number of people (23) who favoured trial by jury 
did so because they felt that "many minds are better than one". Another 
group (24) were worried about a single judge being more likely to be biased 
against them. 
Of the people who favoured a trial by judge alone, the reasons most 
frequently advanced (25) were that a judge was trained, learned, experienced 
or impartial as compared to members of a jury. Another group (26) feared 
that the jury might be more easily swayed by emotion than would a judge and 
thus they tended to prefer trial by judge alone. Several of the people who 
preferred the judge said that there was more predictability in the outcome 
of the case. Others felt that the case would be concluded more rapidly if 
the judge heard the matter alone. Of those who favoured the board, most of 
them did so because of the greater speed with which claims could be processed 
and some indicated that it would be a cheaper method of trial. A large number 
of people gave various other reasons and a great many gave no reason at all. 
2. Comparison of Attitudes Towards Method of Trial 
a. Residence 
There were only slight differences in the views toward method of 
trial expressed in Metropolitan Toronto and outside of Toronto. The jury 
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appears to be more popular In the area outside of Metropolitan Toronto, 
A slightly higher percentage of Toronto people, 28%, favoured trial by 
judge alone as compared with 23.77® outside Toronto. A slightly lower 
percentage of Toronto people, 39.6%, prefaced trial by jury compared to 
39.8% outside Toronto. There was a small percentage, 6.6%, in Metropolitan 
Toronto that felt serious cases ought to be tried by jury and minor ones 
by a judge alone as compared with 11.8% outside Toronto. The percentages 
who favoured a board were identical in and out of Toronto, 5.47®, and the 
percentage of those who expressed other views or no views were almost the 
same; 20.4% in Toronto and 19.3% outside Toronto. 
b. Attitude Toward Method of Trial According to Amount of Economic Loss 
Where the amount of economic loss is greater there seems to be 
a slightly higher preference for jury trial over trial by judge alone. In 
the smaller loss cases there were two categories in which more people actually 
preferred trial by judge alonethan trial by jury. In these two groups the 
figures in Table VIII - 4 indicate the following; where the losses were between 
$50 -99^44.8% of the people preferred a trial by judge alone whereas 34.5% 
preferred trial by jury in all cases; where the losses were between $100 - 199^ 
48.8% preferred the judge trial whereas only 23.3% preferred trial by jury. 
It should be noted that in the category of loss between $50 - 99 there were 
13.8% of the people who felt that only serious cases should be tried by jury. 
If these people were added to the group which preferred the jury in all cases 
the total in this category would amount to 48.37® who favoured jury trial as 
compared to 44.87® in this class which preferred trial by judge alone. 
In all other categories the people who preferred a trial by jury out­
numbered those who preferred trial by judge alone. In several categories, 
TABLE VIII - 4 
ATTITUDE TOWARD METHOD OF TRIAL 
ACCORDING TO AMOUNT OF ECONOMIC LOSS 
(Individuals in Sample) 
Amount of 
Econ. Loss 
Jury Judge alone Serious-Jury 
Minor-Judge 
Board Others and 
no opinion No. % No. 7. No. % 
No. % No. _ 7o 
Zero 9 45.0 5 25.0 4 20.0 - - 2 io. c 
1 - 4 9  48 41.0 32 27.4 8 6.8 6 5.1 23 19. 7 
50 - 99 10 34.5 13 44.8 4 13.8 1 3.4 1 3. 4 
100 - 199 10 23.3 21 48.8 2 4.7 2 4.7 8 18. 6 
200 - 299 15 41.7 10 27.8 2 5.6 1 2.8 8 22. 2 
300 - 499 21 37.5 8 14.3 12 21.4 5 8.9 10 17. 9 
500 - 999 41 39.0 27 25.7 5 4.8 5 4.8 27 25. 7 
1,000 - 1,999 32 41.6 21 27.3 4 5.2 5 6.5 15 19. 5 
2,000 - 4,999 20 45.5 13 29.5 3 6.8 1 2.3 7 15. 9 
5,000 - 9,999 6 42.9 3 21.4 - - 2 14.3 3 21. A 
10,000 - 50,000 9 33.3 5 18.5 - - 2 7.4 11 AO. 7 
50,000 - 100,000 13 59.1 3 13.6 - - 2 9.1 4 18. 2 
- 9 -
especially where there were larger losses, the people who favoured the jury 
trial often outnumbered by nearly two to one and sometimes by as much as five 
to one, those who preferred trial by judge alone. For example, where the 
losses were between $200 - 299, 41.7% favoured the jury and 27.8% favoured 
the judge alone; where the losses WOE $300 - 499, 37.5% favoured the jury 
and 14.3% the judge; where the losses were between $500 - 999, 39% favoured 
the jury and 25.77® favoured the judge; where the losses were $1,000 - 1,999, 
41.6% favoured the jury and 27.3% the judge; where the losses were $2,000 -
4,999,45.5% preferred the jury and 29.5% the judge; where the losses were 
$5,000 - 9,999, 42.9% preferred the jury to 21.4% who favoured the judge; 
where the losses were $10,000 - 50,000,33.37® preferred the jury and 18.5% 
the judge, and where the losses were over $50,000,59.1% preferred the jury 
and only 13.6% the judge. In all cases, except one, there were fewer than 
10% who expressed a preference for a board hearing rather than a court hearing. 
There were a fair number of people who expressed the view that only serious 
cases should be tried by a jury and that the less serious ones should be tried 
by a judge alone. 
3. Attitude Toward Actual Trial Itself 
There were only a very few people interviewed who participated 
in a trial of their case. Only nine of these expressed any views concerning 
their trial. Thus, we must not place too much weight on these figures. However, 
of the nine of them only three felt "good" about their trial, five felt their 
trial was "unfair" and one expressed the view that his trial was "very unfair". 
These views contrast markedly with the expression of views concerning the 
attitude toward method of trial by the injured people. It seems that the far-off 
fields of jury and judge trials appear green to those who have not grazed in 
those fields. Those who have grazed in the trial fields appear not to be satis­
fied with the flavour. 
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D. Attitude Toward Proposed Ontario Plan 
In the spring of 1963, the Select Committee on Automobile 
Insurance recommended a modification of the present system of compensation. 
The principle features of this plan were described to each respondent and he 
was asked whether he favoured it or not and why he felt this way. The over­
whelming majority expressed views favourable to the institution of the plan. 
Of all the 11,870 people injured, 9201 (27) or 77.5% (28) expressed views 
favourable to the plan. Only 1692 (29) or 14.3% (30) opposed the plan as 
outlined to them. The remaining people expressed no opinion about the plan. 
If one examines the attitudes toward the plan according to the 
nature of the injury as depicted in Table VIII - 5 one can detect distinct 
differences. Whereas 76.5% (31) of the minor injury respondents favoured 
the new plan, 83.7% (32) of the seriously injured favoured it and 89.5% (33) 
of the respondents in the fatal cases favoured it. The converse of these 
figures indicate that whereas 15.1% (34) of the minor injury respondents 
opposed the plan, only 8.8% (35) of the serious injury respondents and only 
7.0% (36) of the fatality case respondents opposed it. Thus, as the injury 
grows in severity, the desire for a partial non-fault compensation scheme 
increases. Where the need for aid is apparently the greatest, it is most 
desired. Where the need for assistance is not as great, the proposed scheme 
is not favoured as overwhelmingly. 
1. Reasons Given 
Of the reasons given in favour of the proposed plan, the most commoa 
one by far (37) was that all the expenses suffered by automobile accident 
injury victims should be covered. Another large group (38) simply indicated 
that the proposed plan seemed to be a good idea. Some (39) suggested that the 
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compensation. A large group of the people (40) who favoured the adoption 
of the plan registered a caveat. They might change their minds and refuse 
to support the plan if the rates for this new insurance were too high. Of 
those who opposed the plan the largest group (41) based their objection on 
the increased cost of insurance that would necessarily result. Another 
group (42) felt that people would be more careless in their driving if 
they were compensated regardless of fault. Several expressed the moral 
view that the "guilty" should not be paid and that the "innocent" should 
not be required to pay (43). A few (44) worried about these payments being 
used to finance litigation which would not otherwise be commenced and a 
couple objected because of the compulsory feature of the plan. Again, a 
substantial number of people gave other assorted reasons or failed to give 
any reason at all. 
2. Comparison of Attitudes Toward Proposed Ontario Plan 
a. Residence 
The people outside of Metropolitan Toronto favour the proposed 
Ontario plan even more overwhelmingly than do the residents of Toronto. 
86% of those outside of Toronto who were interviewed, favoured the proposed 
plan, whereas 80.7% of the Toronto respondents favoured it. (45) In Toronto 
11.1% were opposed to the plan but only 10.8% outside of Toronto opposed it. 
The balance of 8% in Toronto and 3.2% outside Toronto expressed no opinion. 
Of the respondents who were outside Metropolitan Toronto the people inter­
viewed who lived outside of the County of York were even more in favour of the 
proposed plan. 92.3% of the people who resided in urban centres in Ontario, 
but outside the County of York, favoured the new plan. All of the people 
interviewed who lived in rural Ontario outside the County of York expressed 
views favourable to the plan (46). Thus, the proposed scheme was very heavily 
favoured in Toronto, even more heavily favoured in that part of the County of Yor^ 
- 12 -
outside of Toronto and most heavily favoured outside the County of York. 
b. Attitude Toward Proposed Ontario Plan According to Amount of Economic Loss 
There appeared to be a slightly higher incidence of favourable opinion 
toward the proposed plan in the higher categories of loss. In the categories 
of loss exceeding $200 there were more than 80% of the respondents in favour 
of the proposed plan. Of course, even in the smaller loss cases the percentage 
of people favouring the plan exceeded 75% and in one category it reached 93.1% 
($50 - 99 losses). These figures seem to fortify the view that those people 
suffering higher economic loss tend to favour the plan even more overwhelmingly 
I than those with the smaller losses. Table VIII - 6 should be consulted for 
the detailed findings of those who favoured the proposed plan, those who 
opposed it and those who expressed no opinion in the various categories of 
loss. 
TABLE VIII - 6 
ATTITUDE TOWARD PROPOSED ONTARIO PLAN 
(ACCORDING TO AMOUNT OF ECONOMIC LOSS) 
(Number in sample) 
Amount of 
Econ. Loss 
Favour Plan Oppose Plan No Opinion 
Number % Number % Number % 
0 16 80.0 3 15.0 1 5.0 
1 - 4 9  91 77.8 16 13.7 10 8.3 
50 - 99 27 93.1 2 6.9 - -
100 - 199 33 76.7 4 9.3 6 14.0 
200 - 299 29 80.6 3 8.3 4 11. 1 
300 - 499 48 85.7 5 8.9 3 5.4 
500 - 999 86 81.9 10 9.5 8 7.6 
1,000 - 1,999 62 80.5 12 15.6 3 3.9 
2,000 - 4,999 36 81.8 6 13.6 2 4.5 
5,000 - 9,999 13 92.9 1 7.1 - -
10,000 - 50,000 22 81.5 2 7.4 3 11. 1 
50,000 - 100,000 18 81.8 1 4.5 3 13.6 
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E# Attitude Toward Compensation for Pain and Suffering 
The people interviewed were overwhelmingly in favour of compensation 
for pain and suffering. Table VIII - 7 depicts the number of individuals in 
the sample who favoured payment for pain and suffering in all cases, the 
number who favoured it only in serious cases, those who opposed it and those 
with no opinion. The percentage figures indicate the number who held these 
views in each category of injury. 
Of those with minor injuries, 68.6% of the sample favoured payment 
for pain and suffering generally, 8% favoured it only in serious injury cases, 
and 15.9% felt there should be no payment for pain and suffering. 
Turning to the seriously injured, a slightly higher percentage, 
69.0% favoured compensation for pain and suffering in all cases, 9.57® preferred 
it only in serious cases and only 13.4% felt that there should be no compensation 
at all for pain and suffering. 
In the fatal cases, the respondents were most in favour of payment 
for pain and suffering; 70.2% were in favour of compensation, 22.8% felt 
that no compensation should be allowed for pain and suffering. 
In conclusion, among the people who have experienced injury as a result 
of an automobile accident, there is an enormous number who feel that there 
should be compensation for pain and suffering. There is a slightly higher 
number in the more serious cases who feel this way than there is in the less 
serious cases. Although these figures do not reflect the attitude of the 
population as a whole, they do represent the views of those who have had first 
hand experience with the way our reparation system treats those injured in 
automobile accidents. 
1. Reasons Given 
The reason most frequently advanced (47) in favour of payment for pain 
and suffering was that an injury is an unpleasant experience. Another reason 
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the fear of future recurrence of the injury and the fear of further expenses 
in the future. These people seem to have focussed on the uncertainty of what 
the future may bring to them as a result of their injury. A related reason 
that was given is the feeling that there may never be full recovery from 
an injury and that this prospect is one for which there should be some com­
pensation (49). 
The reasons most often expressed against compensation for pain 
and suffering included the fear of fake claims (50), the difficulty of 
measuring of pain and of properly assessing damages (51). Some stoic souls 
felt that life is replete with pain and that people should just learn to 
bear it (52). A few feared that insurance rates might be increased by 
payment for pain and suffering. There were a great many respondents who 
offered other assorted reasons and still more who gave no reason at all. 
2. Comparison of Attitude Toward Pain and Suffering 
a. Residence 
The residents of Metropolitan Toronto appear to be slightly more 
in favour of compensation for pain and suffering than the other people inter­
viewed. Of the Metropolitan Toronto residents who were interviewed, 70.4% 
felt that there should be compensation for pain and suffering, whereas only 
61.3% of the other people interviewed favoured this. Only 14.5% of the 
Metropolitan Toronto residents felt there should be compensation only for 
expenses, whereas 19.4% of the others expressed such a view. There were 
several people who expressed other views and a small number expressed no 
i . . 
|opinions. 
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b. Attitudes toward Compensation for Pain and Suffering According to Amount 
of Economic Loss. 
Although the respondents were very much in favour of compensa.ti0i 
for their pain and suffering, those who had large economic losses were even 
more in favour of this. In all categories there were substantially more people 
favouring compensation for pain and suffering in all cases, than there were 
people who felt that only expenses ought to be re-imbursed. See Table VIII - 8, 
Of those who lost between $1 - 49 there were 61.5% who favoured 
compensation in all cases compared with 24.8% who felt there should be no 
such payment* in the category of losses between $50 - 99 there were 62.1% 
in favour and 24.1% against; in the category $100 - 199 there were 67.4% 
for and 11.6% against; in the category $200 - 299 there were 61.17o for and 
16.7% against; in the category $300 - 499 there were 58.97® for and 12.5% 
against. There were small groups who favoured compensation for pain and 
suffering only in the serious injury cases. There were a few who had other 
suggestions and a few who expressed no opinions. 
In the groups of cases where the loss exceeded $500 the percentage 
favouring compensation jumped dramatically. In the group who lost between 
$500.- 999 there were 75.2% who favoured compensation in all cases and 9.5% 
who felt only expenses should be paid; in the group which lost between 
$1,000 - 1999 there were 74% who favoured compensation aid 11.7% against; 
in the group with losses of $2,000 - 4,999 there were 75% in favour and 13.6% ( 
against*, in the group with losses of $5,000 - 9,999 there were 85.7% in 
favour and 7.1% against; in the group of $10,000 - 49,999 there were 88.9% 
in favour and 7.4% against, and in the group of losses over $50,000 there were j 
63.6% for and 22.7% against compensation for pain and suffering in all cases. 
Although the people interviewed were decidedly in favour of 
compensation for pain and suffering, these figures demonstrate that those peop1^ 
with the largest economic losses were even more overwhelmingly in favour of this- J 
TABLE VIII - 8 
ATTITUDE TOWARD COMPENSATION FOR PAIN AND SUFFERING 
ACCORDING TO AMOUNT OF ECONOMIC LOSS 









No payment for 





No. % No. % No. % No. % 
0 14 70.0 3 15.0 3 15.0 - -
1 - 4 9  72 61.5 7 6.0 29 24.8 9 7.7 
50 - 99 18 62.1 3 10.3 7 24.1 1 3.4 
100 - 199 29 67.4 5 11.6 5 11.6 4 9.3 
200 - 299 22 61.1 4 11.1 6 16.7 4 11.1 
300 - 499 33 58.9 9 16.1 7 12.5 7 12.5 
500 - 999 79 75.2 6 5.7 10 9.5 10 9.5 
1,000 - 1,999 57 74.0 5 6.5 9 11.7 8 7.8 
2,0004,999 33 75.0 3 6.8 6 13.6 2 4.5 
5,000 - 9,999 12 85.7 1 7.1 1 7.1 - -
10,000 - 50,000 24 88.9 - - 2 7.4 1 3.7 
50,000 - 100,000 14 63.6 1 4.5 5 22.7 2 9.1 
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F. Attitudes Toward Amount of Tort Recovery 
Each respondent who received something by way of tort recovery 
was asked how he felt about the amount of tort recovery he received. He 
was asked whether he felt it was "generous", "fair", "unfair", or "very 
unfair". A substantial majority of the people who expressed opinions 
were satisfied with the amount of money received. There were 6.5%. who 
felt the amount was "generous" and 53.3% who said it was fair. There were 
25% who felt the amount they received was "unfair" and 15.2% expressed the 
view that their recovery amount was very unfair (53). Thus, there were 
40.2% of the respondents who indicated dissatisfaction with the amount of 
their tort recovery. It must again be emphasized that these figures reflect 
only the opinions of people who were injured and who did receive some tort 
recovery (54). 
Those who had the highest economic losses were most displeased 
with the amount of tort recovery they received. Those with the small economic 
losses were most pleased with their tort recovery amount. Of the people who 
lost over $10,000 the great majority were unhappy with the amount of their 
tort recovery. In the intermediate categories of loss between $200 - 9,999 
over 40% (except for one group $500 - 999) were generally dissatisfied with 
their recovery. In the smaller groups of cases of under $200 loss the 
majority seemed to be contented with their tort recovery. Table VIII - 9 gives 
the percentage of people in each category of loss who felt that their recovery 
was generous, fair, unfair or very unfair. 
TABLE VIII - 9 
Attitude Toward Amount of Tort Recovery Received 
According to Amount of Economic Loss 
(Opinions of those in sample who responded) 
Amount of Generous Fair Unfair Very Unfair 
Econ. Loss % % % % 
Zero - 66.7 33.3 -
1 - 49 2.8 75.0 11.1 11.1 
50 - 99 7.1 78.6 14.3 -
100 - 199 12.5 59.4 21.9 6.3 
200 - 299 6.3 50.0 31.3 12.5 
300 - 499 3.8 61.5 26.9 7.7 
500 - 999 3.3 56.7 23.3 16.7 
1,000 - 1,999 15.0 37.5 22.5 25.0 
2,000 - 4,999 8.0 44.0 36.0 12.0 
5,000 - 9,999 - 16.7 66.7 16.7 
10,000 - 49,999 - 16.7 50.0 33.3 
50,000 - 100,000 - 16.7 16.7 66.7 
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G. Attitudes Towards Length of Time Taken to Dispose of Tort Claims 
Each respondent who made a claim was asked how he felt about the 
length of time taken to dispose of his claim. He was asked to describe his 
feelings in one of the following categories: "very prompt", "prompt", "slew"; 
"very slow". Of those expressing views, 47.47® indicated satisfaction with 
the speed with which their claim was processed; 52.5% (slight rounding error) 
of those expressing views were dissatisfied with the speed with which their 
claim was processed. There were 13.7% of those who answered the question 
who felt that their claim was processed in a "very prompt" manner, 33.7% 
who said it was "prompt", 24.4% who felt it was "slow" and 28.17® who said 
it was "very slow". Thus, the majority of people expressing views about the 
speed with which the claim was processed expressed dissatisfaction. Whether 
their opinions are well-founded or not, the fact that such a large number of 
people feel this way is worthy of consideration. 
Therefore, there are large numbers of people dissatisfied with the 
length of time that was taken to dispose of their tort claims. The intensity 
of dissatisfaction increased generally as the amount of economic loss increased 
The majority of people in each category who lost more than $5,000 were dis­
satisfied with the length of time taken. In two of these groups of cases, 
the majority described the length of time that the claim took to be settled 
as "very slow". It was primarily in the smaller loss cases that the respondent 
were relatively satisfied with the length of time taken to settle their claims. 
Table VIII - 10 depicts the details. 
1 
TABLE VIII - 10 
Attitude Toward Time Taken to Dispose of Claim 
According to Amount of Economic Loss 
(Percentage of those in sample who 
responded) 
Amount of Very Prompt Prompt Slow Very Slow 
Econ. Loss % % % % 
1 - 49 24.1 41.4 20.7 13.8 
50 - 99 7.7 53.8 23.1 15.4 
100 - 199 13.8 58.6 20.7 6.9 
200 - 299 15.4 7.7 23.1 53.8 
300 - 499 19.2 46.2 19.2 15.4 
500 - 999 16.4 27.9 37.7 18.0 
1,000 - 1,999 5.0 35.0 17.5 42.5 
2,000 - 4,999 7.4 14. a 29.6 48.1 
5,000 - 9,999 - 14.3 28.6 57.1 
10,000 - 49,999 13.3 26.7 20.0 40.0 
50,000 - 100,000 - 14.3 - 85.7 
- 18 -
H. Attitude Toward Medical Treatment Compared with Attitude Toward 
Treatment by Lawyers 
The people interviewed were basically satisfied with their treat­
ment by both the medical and the legal professions. They weri^ however, 
slightly more happy with their treatment at the hands of the doctors than 
they were with their treatment at the hands of their lawyers. 
Whereas 52.9% of those who had medical treatment and responded to 
this question classified their medical treatment as 'Very good", only 38.5% 
of the people who were involved with lawyers and who responded classified 
their legal treatment as "very good". There were 36.6% of the respondents 
who felt their medical treatment could be classified as "good" and 32.3% 
of the respondents who so classified their legal treatment. See Table VIII - 11 
Shifting to those who were dissatisfied with their medical or 
legal treatment, there were a total of 9.5% who were dissatisfied with 
their medical treatment and 22.9% who were unhappy with their legal services. 
These dissatisfied people were broken up into one group which felt its 
treatment was "poor" and another which felt it was "very poor". 5.5%, 
thought their medical treatment "poor" and 13.2% thought their legal treatment 
"poor". 4.0% thought their medical treatment "very poor" and 9.7% felt their 
legal treatment "very poor". 
Thus, although on the whole there was little dissatisfaction 
expressed with either medical or legal advisers, the legal advisers were 
not as highly favoured as were the medical advisers. The legal profession 
ought to consider as well whether 22.9% is not too high a percentage of 
people to be dissatisfied with their services. 
TABLE VIII - 11 
ATTITUDES TOWARD MEDICAL TREATMENT COMPARED WITH 
ATTITUDES TOWARD TREATMENT BY LAWYERS 





Very good 52.9% 38.5% 
Good 36.6%, 32.3% 
Poor 5.5% 13.2% 
Very poor 4.0% 9.7% 
No opinion 1.0% 6.2% 
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1. Reasons Given 
The reasons most frequently advanced for dissatisfaction with 
medical services were that the emergency service was too slow (55), poor 
advice and service were given (56), interns only were used to treat the 
respondents (57), and people were discourteous and did not seem to care (58). 
On the positive side, the largest number who were pleased with their medical 
service merely said that their doctors "did a good job" (59), acted 
promptly (60) or were courteous and helpful (61). 
The complaints most frequently registered against lawyers were 
that they were incompetent (62), they took too long to complete cases (63). 
They were disinterested and discourteous (64). On the other hand, satisfied 
clients remarked about the competence of their lawyers (65), their courteous 
attitudes and concern (66) and the promptness of the service (67). 
2. Comparison of Attitudes by Residence 
The attitudes expressed toward lawyers in Metropolitan Toronto 
appear to be slightly more favourable than outside of the city. There were 
42.9% of the Toronto residents who expressed opinions, who felt that their 
legal treatment was very good, 357. who felt it was good, 11.87. who thought 
it was poor and 10.3% who thought it was very poor. Of the people inter­
viewed who lived outside Toronto 31.6% categorized their legal treatment as 
very good, 31.6% said it was good, 26.3% said it was poor and 10.5% said it 
was very poor. The sample of those outside Toronto who responded was rather 
small. Any conclusions drawn from these figures should be cautiously made. 
Perhaps part of the reason for greater satisfaction with lawyers in Metropolitan 
Toronto is the existence of a highly specialized negligence bar which may have 
handled a large portion of these cases. Another factor may be that there was 
a lower incidence of recovery outside of Toronto than there was in the city. 
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The people outside of Metropolitan Toronto seem to approve of 
their medical treatment more than the Toronto respondents. Of the Metropolitan 
Toronto respondents who expressed views regarding their medical treatment, 
51.87. felt it was very good, 37.6% felt it was good, 6.1% thought it was 
poor and 4.5% very poor. Of the people outside of Metropolitan Toronto 
62.3% thought their medical treatment was very good, 33.8% good, 2.6% 
poor and 1.3% very poor. Thus, there appears to be a slightly greater degree 
j of satisfaction with the medical service outside of Toronto than there is in 
Toronto. On the other hand, the degree of satisfaction with legal treatment 
is greater in Toronto than it is outside of the City. 
I. Attitude Toward Cost of Legal Services 
Each respondent, who retained a lawyer, was asked whether he 
felt the cost of his legal services was "high", "fair" or "quite low", 
32.9% of those responding felt that the cost was "high", 49.7% felt the 
cost was "fair" and 17.4% thought the fees charged were "quite low". 
There was a substantial group who had no opinion. The question was not 
applicable to the largest group in that they did not consult a lawyer at 
all. These figures indicate that almost one-third of the injured people 
who expressed opinions on the cost of their legal services were of the 
view that the fees were "high". The largest number, however, felt the 
fees were fair and another sizeable group felt they were "quite low". 
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j. Suggested Improvements to the Present System 
Each of the respondents was asked whether he had any suggestions 
j that would improve the present system of looking after automobile accident 
victims. 
; The most frequently encountered suggestion by far was that 
insurance should be made compulsory (68). Another surprisingly large 
group (69) expressed the desire that ambulance service be improved. A 
isizeable group (70) indicated that they would favour nationalization of 
I 
the automobile insurance industry. Some people (71) criticized the 
emergency service provided at hospitals, a few (72) called for more 
judges to try automobile cases and a few others (73) called for improve­
ments in the Unsatisfied Judgment Fund. 
One small group (74) urged the establishment of a legal aid 
plan to assist the people injured in automobile accidents and another group 
of the same size (75) urged the creation of a compensation board to look after 
automobile accident claims. A great many people gave dozens of other suggestions 
but the largest number gave no suggestions at all. Those who wish to improve 
the present system might canvass these views of the individuals who have 
experienced, as injured persons, the various difficulties that may be 
encountered. 
CHAPTER VIII - FOOTNOTES 
(1) + 576 
(2) + 4.9% 
(3) + 573 
(4) + 4.8% 
(5) + 5.7% 
(6) + 4.2% 
(7) Minimum 52%, maximum 71% 
(8) + 5.6% 
(9) + 4.0% 
(10) Minimum 24%, maximum 42% 
(11) 143 individuals (sample figures only) 
(12) 63 individuals (sample figures only) 
(13) 113 individuals (sample figures only) 
(14) 20 individuals (sample figures only) 
(15) + 320 
(16) +2.7% 
(17) + 556 
(18) +4.7% 
(19) + 540 
(20) + 4.5% 
(21) + 286 
(22) + 2.4% 
(23) 150 individuals in the sample 
(24) 45 individuals in the sample 
(25) 91 individuals in the sample 
(26) 28 individuals in the sample 
(27) + 494 
I (28) + 4.2% 
(29) + 416 
(30) +3.5% 
(31) + 4.9% 
(32) + 3.2% 
(33) Minimum 82.5%, maximum 94.47® 
(34) + 4.1% 
(35) + 2.4% 
(36) Minimum 3.5%, maximum 14.5% 
(37) 175 individuals. Only the number of individual responses in the sample 
| studied are given here. 
(38) 76 individuals in the sample. 
(39) 10 individuals in the sample. 
(40) 48 individuals in the sample. 
(41) 28 individuals in the sample. 
(42) 12 individuals in the sample. 
(43) 13 individuals in the sample. 
(44) 6 individuals in the sample. 
(45) These figures are calculated on the basis of the sample only. No 
weights were given to the minor cases as was done above. This 
explains why these percentage figures are higher than those cal­
culated for the overall estimates. 
(46) 14 out of 14 respondents. 
(47) 171 individuals in the sample. 
(48) 39 individuals in the sample. 
(49) 22 individuals in the sample. 
(50) 34 individuals in the sample. 
(51) 22 individuals in the sample. 
(52) 17 individuals in the sample. 
(53) There was a large number of others to whom the question was 
not applicable and a group who expressed no views. Percentages 
are calculated with relation to the actual response totals and 
the not applicable and no responses were ignored. 
(54) No breakdown according to type afinjury was ma.de. 
(55) 35 individuals in sample 
(56) 29 individuals in sample 
(57) 14 individuals in sample 
(58) 8 individuals in sample 
(59) 142 individuals in sample 
(60) 94 individuals in sample 
(61) 32 individuals in sample 
(62) 19 individuals in sample 
(63) 14 individuals in sample 
(64) 13 individuals in sample 
(65) 65 individuals in sample 
(66) 38 individuals in sample 
(67) 9 individuals in sample 
(68) 103 individuals in sample 
(69) 44 individuals in sample 
(70) 24 individuals in sample 
(71) 18 individuals in sample 
(72) 12 individuals in sample 
(73) 12 individuals in sample 
(74) 10 individuals in sample 




(1) Thorough investigation and study should precede the reform 
of respected institutions so that errors may be avoided. Since 
alteration of the present system of compensation for victims of auto­
mobile accidents in Ontario was being contemplated, this study was 
designed to collect factual data which would make possible a more 
informed decision. An attempt was made to discover the economic 
losses suffered as a result of automobile accidents, the tort and non-
tort compensation, the role of lawyers and courts and the attitudes of 
the victims toward the present system. Although recommendations are 
not within the frame of reference of this study, certain conclusions 
may be drawn. Generally, the study does substantiate statistically 
some of the criticisms levelled at the tort system; others have not 
been borne out by the facts. The necessity for jettisoning entirely 
the present system has not been demonstrated by the data, since many 
victims are fully and promptly covered. Strengthened by certain 
modifications, the system may be worthy of preservation and even 
praise. 
A. ECONOMIC LOSSES 
aggregate of the economic losses produced by automobile 
accident injuries is staggering; the total amounted to $14,437,000 in 
1961 for the County of York. Almost 11,000 individuals suffered some 
economic loss as a result of accidents transpiring in the County of 
York in that year. The individual losses were typically small, however, 
since the bulk of those injured suffered only cuts and bruises which did 
not generate large costs. Nevertheless, 24.8 per cent of those with minor 
injuries, 58.6 per cent of those seriously injured and virtually all of 
the fatal cases incurred economic losses in excess of $500. Although the 
serious and fatal cases comprised only 12.3 per cent of the population, 
the treatment of these large loss cases poses the most serious challenge 
to the present system. 
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B. TORT RECOVERY 
(3) The multiple purposes of tort law are to deter substandard conduct, 
to punish wrongdoers and to provide compensation. This study reveals that 
the law of torts has not lived up to this latter goal in that it has failed 
to suppiy full economic reparation for all of those injured in automobile 
accidents. A majority of 57.1 per cent of those injured received nothing 
at all by way of tort recovery. Any assessment of the tort system must 
balance the advantages of the other objectives of tort law in the light 
of this significant fact. 
(4) The gratuitous passengers, who could hardly ever be charged with any 
contributory negligence personally, fared much worse than the pedestrians 
and the drivers. No tort reparation was obtained by 66.3 per cent of the 
gratuitous passengers, 61.2 per cent of the drivers and 46.3 per cent of 
the pedestrians. Aggravating this sorry state of affairs is the fact that 
guest passengers emerged even worse off in the more serious cases, there 
being no tort recovery in 68.5 per cent of the serious and in 91.7 per cent 
of the fatal cases. The gratuitous passenger subsection of the Highway 
Traffic Act is effectively reducing the incidence of recovery by guest 
passengers. The impact of the exceptions to this subsection which have been 
developed is only negligible. 
(5) When an injured person receives something by way of tort recovery, 
this does not guarantee that there will be full economic reimbursement. The 
tort system alone yielded complete recovery to 28.8 per cent of those suffering 
economic losses, partial compensation to 16.8 per cent while the balance 
remained without any tort reparation. In absolute numbers 7,800 individuals 
of the 10,948 incurring economic losses received either nothing or something 
- 4 -
less than full compensation via the tort route alone. 
(6) The pattern of tort reparation was often capricious and uneven. 
Pull compensation was less frequent in the more serious cases than it was 
in the minor ones; conversely, a complete absence of any tort recovery was 
more likely as the injury increased in severity. 
(7) The problem of astronomically high damage awards is a myth; large 
tort recoveries were extremely rare. Even in the serious injury cases only 
21.2 per cent of those securing tort compensation collected over $5,000 
and only 9.8 per cent received over $10,000. In the fatal cases 9.5 per 
cent of the families were awarded over $5,000 and, strangely enough, in none 
of the fatal cases studied did the tort recovery exceed $10,000 although the 
economic losses did exceed $10,000 in 27 of the 57 fatal cases surveyed. 
In any event, the present tort system yielded $5,355,000 in compensation which 
amounted to 37.2 per cent of all the economic losses incurred in 1961 for the 
County of York. 
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C. DELAY 
(8) Even where some tort tecovery is forthcoming there is often a sub­
stantial delay, particularly in the serious injury cases. Although the study 
shows that 73.5 per cent of the tort payments were made within one year 
of the accident, most of these were minor injury cases. Where the need for 
swift reparation was most pressing, there was a tendency for it to lag. 
In the fatal cases 22.7 per cent of the payments were not made until after 
one year had elapsed. Delay was most prevalent in the serious injury cases 
where 46.6 per cent of the tort settlements were paid after a full year had 
gone by and 12 per cent were still awaiting a trial on September 1, 1964, 
between two and one-half and three and one-half years after the date of the 
accident. Although there may be several valid explanations for these figures, 
any one responsible for the administration of justice must view them with 
concern since justice delayed is often justice denied. 
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D. THE ROLE OF COURTS AND LAWYERS 
(9) The role of the lawyer and the court in the allocation of accident 
costs does not loom as large as one might have expected. Most of the 
injured do not have a trial, nor do they commence legal action, nor do they 
make a claim nor do they even consult a lawyer about their legal positions. 
(10) A majority of 51.5 per cent of the injured abandoned their potential 
rights without requesting any payment from the other party. Even more dis­
turbing is the revelation that in 88 per cent of the minor injury cases, 
80.5 per cent of the serious and 42.5 per cent of the fatality cases no 
lawyer was consulted prior to making this decision. Several varied reasons 
were given for this. The respondents often decided by themselves that they 
were to blame for the accident. Sometimes they abandoned their claims be­
cause they did not wish to, or were legally unable to, pursue the relatives 
or friends in whose vehicles they were guest passengers. They also 
manifested a disinclination to become involved in the "trouble" or incon­
venience of a law suit, a fear of high legal fees and, particularly in the 
smaller loss cases, the injury was said to be only slight or non-tort 
sources had already "looked after most of the bills". 
(11) A lawyer was consulted in only 37.3 per cent of all the injury 
cases. The legal consultation frequency did increase, however, with the 
severity of the injury; in 51.5 per cent of the serious and in 70.2 per cent 
of the fatal cases the benefit of the advice of counsel was obtained. This 
disclosure is food for thoughrbecause 62.7 per cent of those injured either 
abandoned their claims or pursued them on their own without any legal assistance 
whatsoever. Whether these individuals were fairly dealt with by the other 
person or his insurer and whether they were accurate in their own assessment 
of legal responsibility remain unanswered questions. 
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(12) The cases processed by the courts are only the tip of the iceberg 
i 
visible above the surface of the water since the vast majority of those 
injured do not utilize the judicial machinery at all. There were only 
1,591 actions commenced out of the 11,870 injury cases in the County of 
York. In other words, the litigation process was called into play in only 
13.4 per cent of these cases. It was most frequently invoked in the serious 
injury cases where 29 per cent started court proceedings as compared to 11.5 
per cent in the minor and 12.3 per cent in the fatal cases. 
(13) Only a tiny proportion of the actions that were commenced ever 
reached a trial on the merits; 1.2 per cent of all the injury cases had 
actually reached trial at the close of the survey period. In absolute 
numbers 141 cases or 8.9 per cent of the 1,591 actions commenced required 
a trial of the issues. This latter percentage figure was considerably higher 
however in the serious and fatal cases than it was in the minor ones. 
Therefore, where the losses are greater and where a speedy payment is most 
needed, a trial of the action is more likely to be necessary. 
(14) These figures demonstrate that the vast bulk of motor accident 
claims are concluded by negotiation rather than by litigation. This is so 
both before and after the institution of legal proceedings. One should not 
minimize, however, the indirect effect which prediction of the outcome of 
potential litigation has upon settlement discussions. Nevertheless, reform 
of court and pre-trial procedures will have only little direct effect on 
the great majority of automobile accident cases except as a possible stimulus 
to more rapid and more frequent settlements. 
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E. NON-TORT RECOVERY 
(15) Fortunately, the victims of automobile accidents may obtain some 
financial assistance from private insurance and government welfare plans in 
addition to, or in the absence of, any amount received by way of tort recovery. 
These new non-tort sources of recovery have done much to mollify the rigour 
of the pure tort system. 
(16) A total of $3,347,000 was collected by the 1961 injury victims 
in the County of York from these various non-tort regimes comprising 23.2 
per cent of the total economic losses suffered. The problem of unrecompensed 
hospital expenses was all but eliminated by the establishment of the Ontario 
Hospital Service Commission; this institution,along with other negligible 
sources, covered 94.5 per cent of the total hospital expenses incurred. 
Since 1961 coverage under this plan has been expanded so that only a very 
few people in Ontario will now be without pre-paid hospital care as a result of 
an automobile accident. The other types of loss, however, were poorly looked 
after; only 24.9 per cent of the total medical costs, 51.7 per cent of collision 
losses, 24.9 per cent of income losses and only 7.2 per cent of funeral 
expenses were reimbursed. Thus, substantial gaps remain in the non-tort 
coverage programmes and these will persist even if a medicare programme is 
established. 
(17) There were more individuals who received some financial aid from 
the non-tort sources than did so from the tort system, although in the aggregate 
more money was paid to the victims by the tort system than by the non-tort 
programmes. Of the individuals suffering economic losses 86.2 per cent received 
some economic assistance from a non-tort source. Most of these, however, 
obtained only partial recovery; 38.5 per cent secured something less than one-
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half of their loss and 30 per cent more than one-half but less than all 
of their loss. Only 17.6 per cent were fully reimbursed by these regimes 
alone. Unfortunately, fewer of the more serious cases showed full recovery 
than did the minor ones. 
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F. COMBINED RECOVERY 
(18) The present system of compensating motor accident victims has 
been transformed into a composite one; recovery may be obtained from the 
tort system, the non-tort schemes or something may be secured from both 
of these sources. When the recoveries from both the tort and non-tort 
systems were combined, 46 per cent of those suffering losses were still 
not fully recompensed. The incidence of full recovery was less frequent 
in the more serious cases, there being complete compensation in 55.8 per 
cent of the minor, 44 per cent of the serious and 24.6 per cent of the 
fatal cases. 
(19) The great majority of the people receiving less than full recovery 
emerged with out-of-pocket losses of less than $500. The net out-of-pocket 
losses exceeded $500 in 7.2 per cent of all the injury cases. There were, 
however, 849 individuals who sustained the severe economic blow of losing $500 
or more as a result of an automobile accident injury. In the serious injury 
cases 18 per cent ended up with out-of-pocket losses in excess of $500, and 
in the fatal cases 64.9 per cent of the families were in this position. 
There were 2.4 per cent of those injured or 287 individuals whose out-of-pocket 
losses exceeded $2,000, the general payment ceiling (except for certain lump 
sum and income payments) of the proposed new Ontario plan. 
(20) The present composite system, therefore, appears to operate most 
effectively in providing full recovery in the smaller loss cases; it is most 
deficient in its handling of the larger loss cases where full compensation is 
less likely to be forthcoming. These "disaster cases" must be taken into 
account by reformers of the present system. 
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G. ATTITUDES 
(21) It is important that the cost of physical rehabilitation and in-
cone maintenance be covered by an automobile accident compensation system; 
it is also necessary that the people who become involved with that system 
feel that they have been treated fairly. To discover whether those who had 
been injured were satisfied with their treatment, certain of their attitudes 
were canvassed. 
(22) One of the paradoxical findings of the study is that, although the 
injured people seem to favour the present method of jury trial, they a 
satisfied with the fault principle upon which those trials are based. Of 
those expressing an opinion 44.4 per cent favoured trial by jury, at least 
in serious cases, whereas 30.3 per cent preferred trial by judge alone. 
Those with the more serious injuries favoured trial by jury more and by 
judge less. At the same time 47.9 per cent of those offering an opinion were 
opposed to the fault principle while 42.2 per cent supported it. Antagonism 
toward the fault doctrine was more frequently expressed in the more serious 
cases. The most common reason given for opposing the fault system was that 
all the injured "should be looked after" regardless of proof of fault; the 
major reason advanced for favouring the fault principle was that the innocent 
should not be required to pay" and the "guilty do not deserve any compensa 
tion". 
(23) An overwhelming majority of those offering opinions supported the 
principle of compensation for pain and suffering; nearly 70 per cent favoured 
such payment. 
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(24) Expressing dissatisfaction with the amount of their tort recovery 
were 40.2 per cent of the respondents while 59,8 per cent appeared contented. 
Those with the larger economic losses were generally more discontented with 
the amount of their tort settlement. 
(25) Those interviewed evinced substantial displeasure with the 
length of time taken to dispose of their tort claims; 52.5 per cent were 
dissatisfied with the delay while 47.5 per cent appeared contented with the 
time spent in processing their claims. This was so despite the fact that 
the great majority of claims were wound up within one year after the accident. 
(26) There were generally few complaints about the treatment received 
from doctors and lawyers. The respondents appeared somewhat less satisfied 
SUMMARY OF FINDINGS 
(28) In conclusion, this study has disclosed several of the ills from 
which the present system suffers. The tort machinery leaves a sign 
compensation vacuum which persists even after the supplementary non-tort 
sources have come into play. There is substantial delay in the processing 
of a fair number of the tort claims. The recovery pattern is uneven; 
more ample reparation is supplied in the minor cases than in the seriou 
Brought into bold relief is the sorry plight of the gratuitous passenger. 
The victims evinced considerable antagonism toward the fault principle and 
lawyers were consulted in surprisingly few instances. 
(29) This report discloses as well a number of healthy signs manifested 
with their legal service than with their medical treatment, however; 22.9 per by the present system. The majority of those who suffer loss secure complete 
cent were displeased by their treatment at the hands of their lawyers while economic reimbursement through the tort system as buttressed by the new 
only 9.5 per cent expressed dissatisfaction with their medical advisers. There welfare schemes. Almost eliminated as a problem is reparation for hospital 
were 32.9 per cent of those responding who felt that the cost of their legal 
service was high. 
(27) Of the people interviewed 77.5 per cent favoured the principle of 
the proposed Ontario plan whereas only 14.3 per cent opposed it. In the 
more serious cases it was approved of even more overwhelmingly. 
costs incurred as a result of an automobile accident injury. A substantial 
majority of the tort claims are processed relatively quickly, and the vast 
bulk of them are settled without the intervention of legal proceedings. Most 
of the automobile accident victims indicated a preference for trial by jury 
and compensation for pain and suffering, two of the cornerstones of the 
present tort system, and the overwhelming majority of them supported the 
principle of the proposed new Ontario plan. 
